STATE OF ALASKA
DEPARTMENT OF NATURAL RESOURCES

COMMISSIONER'’S FINDINGS AND DECISION

ON REMAND FROM SUPERIOR COURT
POINT THOMSON UNIT

APRIL 22,2008

pTU REC.31389

Exc. 000658

[Neope)




[OR—

TABLE OF CONTENTS

L BACKGROUND......coomietientcrentsrreiersesesssoe s esarissassessstrases sesssasssssrssvarsesensasssnssraas 2
A.  Procedural History of Remedy Proceedifg..c.......ocveevinrncerniranniee raesenns -2

B. Unjt Histdry...., ..................... penesarane Vieresdviconsonprdaserasbyneekiasurssconvioses ,....‘.,-’......-,-,.9‘

1. Early Years: Exploration Drilling 1977 to 1982..........ccoevvevrrnennn I
2. Middle Years: Studies and First Expansion Agreement 1983-1993.......12

3. Latéer Years: DNR. Struggles to Elicit Development Comumitments 1994-
2004 “¥lsdesseneasendoodebuonth #vwsitng ddrxsbopeinvdekshsiphronis resbabbocsiridadenniranin > .1;_,...'...‘;;.-’1_7

4.  Consideration and Rejection of the 22nd POD2005. .....covuvvevsies s 2T

II.. REVIEW OF THE 23RD PLAN OF DEVELOPMENT,

APPELLANTS’ PROPOSED REMEDY ......ccocoovvuenn. carventsvaatssie 39"

A,  Appellants’ Proposed. 23rd POD Must Be Bvaluated a3 Appeliants Only
Propoesed’ Remedy for Failure to Submit an Adequate PQOD, Not, M::rely ag
the Next PQD ... eoraevaszens et gesnssrastasesesrAseFr bt resharaen w32

B.  Applicable State Law Governs My Evaluation of Whether Appellants’ Proposed
Remedy in the Form of the 23rd POD is.in the Public Interest..........ccovvcronnene. 34

C.  Analysis of Pactors Set Forth.in 1.1 AAC 83.303 .....o.ccoocvnvveccmucirnnnnnn 39
] - &vmmemm COS.'tS a]]d B eﬂﬁﬁt&.x L R N R P X AV e P P T -'-3.6

2. Geologm and Engmeermg Characterizsties and Hydrecarbhon
Pﬂtcﬂﬂﬂl """ atpeveyerrvers srpene e e crtrESEII et e e -‘--3»6

3. Prior Exploration............cceuueenns rreensacennnas erenreeree s ISR | |
4. Hconomic Costs arid Benefits to the State ...viwwumimmssisissinians 39
5. Oth'el' RelwantFath .‘.{...’;‘3‘,'.'.;.‘.'.';;_..,-.';..x.'.x'..,".,-'.\.‘-.,...,.,-."5_-‘.;,.,“.........._...,....,...‘40

4.  Commitment of Gas in First Open Season .....ou.coveevoneceere 4l
- b.  Failure to Diligently Develop .........ccmmennimenimusand |
c.  Unit Operating AZIeemENt. ... cusuiarivsiessimssmieiericisronsisnsid3
CONSBIVAHOIL v iiovarisimssnoini eriidoni ininsasovissisnesin sososinesseparnrerosarsssrsannsere B8
Prevention Of Waste.........cceeericemmisassvivmsimessessnseasnres reeeeernie o

PTU REC_31390

Exc. 000659



1.

8.  Protection of All Parties 0f Interest «..u.cneviviviicinmcrrascencrissnssand T
Appellants’ Inferests .......... et e arerist s eaate st e et seanesastas 47
b. SHAtE’S INETSIS .covvvresrrerivirerricrinininseirarserereresssesassessssesmmes 48
i Permitting Risks......cccoueumverrernrieersunesinnenn eeceioneenre 4O
ST Ve R 2:00) > SOOI -
c. Public INEIESt ...v.vuieeeererierieeencie et viavmtaeeanereanainie i naD5

LEGAL ISSUES ...coovvvraienn e eeeieeer e e e s et se st otaaes s eea s sereeasea s e nen NN ~63

B. DUCPEOCCSS. LT O Y Y TPV S TN T T TR P 2T S TRV T TINTY .-';:.;.;:.'..'.;,;‘_.‘.‘,....,..._.-*65

C. Mateﬁa] Bt‘caCh,. ----- Avedabosioiviiiseni, .,‘.'...'-,'-'.'._.,';'.i.'.,i-..j .......... Yooy sANIrescacariesan, enssonessence 67

. [Proposed] Agreed Final Judgment and Order .....ovvevecreiivsuviioses .68

DECIS'ION{«.\.‘.,.n_.;g.s.':,'g;.'.‘.'.,_;., Ceetesentrannsoyons vannARtotaarsalosseaaotsbesansoteessres ea e srsosatdiagdoeyriieh 72

PTU REC_31391

Exc. 000660

¢

it o

i

[T —



[

This is my Decision in the remedy proceeding held as directed by Judge Sharon
Gleason in her December 26, 2007 Decision on Appeal (“Gleason Decision™). The
Gleason Decision affirmed the State of Alaska, Department of Natural Resources’
(“DNR”) decision rtejecting the 22" Plan of Development (“POD”) for the Point
Thomson Unit (“PTU"). Judge Gleason also found that the due process rights of
ExxonMobil Corporation, Operator of the Point Thomson Unit' (“ExxonMobil”); BP
Exploration (Alaska) Inc., (“BPXA™), Chevron US.A., Ine. (“Chevron”); 4dnd

ConocoPhillips Alaska, Inc. (‘“Conoco”™) (callectively, “Appellants™) were violated

becanse they did not have adequate notice that DNR would invoke the remedy of unit
termination if it did not approve the 22nd POD: Judge Gleason directed DNR to conduct
‘proceedings to allow Appellants to présent and support alternative remedies td unit
termination in light of the rejection of the 22nd POD).,

To .afford Appellants the opportunity to present their alternatives to unit

termination, I invited writfen. pro‘posats.:l: Appelladts submitted a 23rd POD on Febriiary

L e

19; 2008 as the'proposed remedy for DNR’S rejection of the 22nd POD.? I conducted an
administrative hearing March 3 through 7; 2008 to allow Appellants to explain and
support thejr proposed remedy. Appellants submifted additional writted miaterials aftér
the hearing. This reeord, including the materials designated as the PTU record in the dase

before Judge Gleason, was the basis for my decision.

! Leiter dated Janpary 3, 2008 [R. 30505-6] The record-of this remedy proceeding-was mumbered as part of the
PTU record, beghining with the.mimbes 30,000. &t thin Decision; botl the hearing. exhibit and the PTU record:
numbers.are used as reférences. "R.” i§ a récord Gité. "Tr.at" is.a bearmgtmmcnpt page number reference. ‘TE?

stands for Liearinig exhibit.
T{HE'S, R. 30000:30019}
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In Section 1 of this Decision, | summarize the background of the remand

proceeding and the Poiot Thomson Unit’s checkered history. In Section II, I review and

analyzeé the 23rd POD that Appellants proposed ag an alternative remedy to unit

termination. In Section III, 1 discuss the legal issues raised during the proceeding,
including why Section 21 of the Point Thomson Unit Agreement (“PTUA™) does not
apply to this proceeding. Section IV is a summary of my Decision.
L BACKGROUND
A.  Procedural History of Remedy Proceeding
The factual -and procedural background of the cases appealed to Judge Gleason is
detajled in the first sixteen pages of the Gleason Decigion and is not:repeated here, After
the Gleason Decision was issued, I wrofe to Appellants-and set & schedule for submission
of alternative temedies.” Appellants résponded, deséribing th-eir- view of the appropriate
procedures for the proceeding.? Judge Gleason entered another order retaiving
Jjursdiction aver the case and setting June 15 ay the deadline for completion of the
deadlines for filing withess lists and brieéfs on the issues maised in their corespondence,
and setting a hearing date.® The hearing officer convened a prehearing conference. on
Febraary 27, 2008 to resofve procetural issues {n advance of the hearinig to taxinize thc

time available to Appellants.

¥ Jnmroary 3, 2003 1etton [R. 30505-6]

‘Jmuuy 18, 2008 and February.8, 2008 fetters to Cormissioner Irwin.. (R.-30507-12; 30516-18; 30519-20]
? Gleason order, January 15, 2008.

© January 28, 2008 letier. (R, 30513-15]
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The Alaska Gasline Port Authority (“AGPA”) requested permission to offer a
fiffeen-minute opening statement at the hearing and to submit a post-hearing brief.’

AGPA’'s request was granted because AGPA submitted an amicus brief in the underlying

proceeding, AGPA’s participation for fifteen minufes duning the hearing would not

impede Appellants’ opportunity to present their proposed remedy, and its arguments

‘might énhance my understanding of the record. Appellants requested and were granted

the opportunity to file a brief in response to AGPA’s post-hearing brief."

I made thirty hours of hearing time available to Appellants. Appellants called

)

fourteen witnesses to testify at the hearing. To ensure that Appellants were able-{o fully
present their proposed remedy, they were invited to submiit any testimony that could not
be presented at the hearing by affidavit after the hearlng, and they did, Appelkints
offered 256 hearing exhibits, all-of which were made pait of the record in this ¢ase.’
Public comment was filed on March 5, 2008 by W. Findlay Abbott, and on March
7, 2008 by Tom Lokesh. Mr. Lokosh’s comments were made a part of the record.'® Mr.

Abbott's public coments were: fiot made a part of the record in this case becsuse they

were fiot felevant to the issues in this remand remedy hearing. Mr. Abbott also filed a
Mation for Leave to File Amicus Curiae Brief on April 2, 2008, after the deadline for
post-hearing briefs.!! The contents of Mr. Abbett’s original public comtmients were

entirely mcluded within hiis proposed amicus brief. Mr, Abbott’s filings were numbered

7 February 70, 2008 letter. [R. 30854-5]

‘(dtey
7 [R. 30000-30345; 30400-30412; 30500-30504]
Y[R 30910-11]

| "' The Motion included & certificato of service showing that Appellants were served.

3 PTUREC_31394

Exc. 000663



as part of the record, but not considered in making this Decision because to consider them
I would have needed to allow Appellants the opportunity to respond.'> I am operating in
this casé under the: timeline imposed by Judge Gleason’s January 15, 2008 Order and
would not be able to fully consider the comments and Appellants” response and timely
issue my Decision, Thus, Mr. Abbott’s Motion for Leave to File Amicus Brief is denied.
The hearing began on March 3, 2008 with initial testimony from Appellants
" (except Conaco) in support of the 23rd POD. ExxonMobil presented testimony from
Craig Haymes, ExxonMobil Alaska Production Manager. Mr. Haymes introduced the:
23rd POD and testified about his company’s commitrient to it.” He stated that this was
the first tithe the PTU working interest owners (“WIOs") had committed to put the field
‘into production;' He laid the foundation for the technical witnesses who followed and
described the work. that had been done by the WIOs since the igjection of the .22nd
POD."

John Zager, General ‘Managg"r of Chevron’s. Alaske Operations; expressed
Chevron*s support for the 23rd PQD. He noted that 85 percent of Chevron’s North Slope
a8 resources were in the Point Thomsoh Unit.'® Mr. Zager, citing the curveat WIOS'
expertise, asserted that the State would see: production soonest by approving the 23rd

POD.Y He asserted that the recent changes in voting provisions of the Unit Operating

2 (R, 31335-31350] |
' Mr. Haymes-offereit essentially the same festimony three:times during the hearing [T». at 88, 680 and 1011];
and egain in his post-hearing affidavit. [R. 31033-31077)

Mty at92)

[T, at934]

"% [Tr. at208]

" {Tr. at:208]
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i Agreement (“UOA”) would have the effect of removing the ability of any of the WIOs
individually to veto unit development actions,'®

Kevid Brown, Manager of Alaska Gas Business Development for BPXA, testified

iﬁ‘ .ii i o ' . N ,‘,Ti

next in support of the 23rd POD. He noted that informal discussions with the Alaska Oil

and Gas Conservation Commission (“AQGCC") suggested that it supported the plan for

reservoir development described in the 23rd POD."

Robert L. Brusenham, Land Mariager for Leede Qperatig Company; testified in

support of the 23rd POD on behalf of approximately three-quarters of the independerts
who collectively own about a } percent working interest ownership in the: PTU® Leede
acquired an. interest in one of the leases thiai later becainé part of the original unit in 1977.
Mr. Brusenbam ackdowledged that he was frustrated at times with the pace of
development progress in this unit? When asked what conduct by the unit operator
would cause him to support removal of the unit operator, Mr. Brusenham testified that if
the unit operator acted negligently, krovingly doing things that should not be done;
removal would bé appropriate.”

Beginning on the second day of the hearing, ExxonMobil offeted the testimony of

several witnesses to support the techriieal aspects of the 23rd POD. Becanse their

- s UL i b b

testimiony was based on data classified as confidential under AS 38.05.035(a)(9), almost

"W ITr, at 216} The State isnot a party to the UOA,
Y [T¥. at 253-4] T digcuss the AOGCC's role in review: of Point Thomson area develgprent plans below in
foomots 141..
[T, ‘at 299} He represented Léede Operating Company and L.L.S. Neidert; LP. Scarls; 1A, Searls, Dec.,
Susay Collier, Executor; Chap-KDL, Ltd,, Jack L. Russell, Genera] Parter; United Oil & Minerals Limijted
Parm«sbxp Rigtiad Dotnelly; R. Searls-Jt., Trust, Susan Collier; SJ.8. Collier; Kingdon R. Hughes, Hughes
Family Limited Partnership and Samson Resonreés Compaay, [R. 31384-7]
3 [’I‘r it 309]
2 [Tt. 46309]

| PTU REC_31396
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all of this portion of the hearing was not open. to the public. ExxonMobil's geoscientist
Elizabeth Elkington offered testimony about the hydrocarbon resources within the Point
Thomson. area. Dennis Q’Brien, a reservoir engineer, testified from an engireering
perspective about iow the Point Thomson resources could be produced. He described the
results of the models ExxonMobil used to plan the recovery of hydrocarbons.
On the moming of the third day the hearing was again open to the public. William
Meeks, a drilling engineer with experience working in high-pressure wells, explained that
ExxonMobil had contracted. for a drilling rig that could be used to drill the wells.
Aesx:ri‘b’ed int the 3rd POD.® He said that all of the wells in the 23rd POD could be
completed with a single rig in advance of construction of the fucilities reqiired for
processing produced fluids:™
Craig Pruitt, development planrier for ExxonMobil, offered testimony abotut the
design of the faéilitits: described in the 23rd POD, He explained that a phased approdch
enabled the WIOs to use the results from the first five wells. to détermine how the: gas
resources in the wnit could best be produced?® He testified that the Initial Production
System (“IPS") facilities were desigtied modularly so that they could: be expanded. to
accomimodate additional volumes of production or moved to another location:
BxxonMobil next offered testimony from an.economist dssociated with Cambridge:

Energy Research Associates (“CERA™), David Hobbs. Mr. Haobbs supported. a phased

B 1Tr. at 593}
?*[Tr. 8t 596

¥ [Tr, o 628:9)

% [Tr. at 639, 641]

6 PTU REC_31357
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approach to development, using several case studies from other developments in the
world to explain how the project economics would be enhanced if the development
progressed as reservoir risks were resolved.”’

Oa the fourth day of the hearing BPXA offered the testimany of four witnesses.

Bill Bredar testified about BPXA’s view of the 23rd POD. While BPXA’s geologic

interpretations of the reservoir were not totally aligned with ExxonMobil’s, BPXA fully

supported the 23rd POD.*® Gary Gustafson detailed the permits that would be required

and the time needed to obtain them.” Kevin Brown returned to the stand and
characterized the differences among the WIOs on reservoir interpretation as “creative
tengion.”? Hé cited the changes to the UOA. as “a-demenstration of commitment.”>!

Ken Boyd, an independent consultant who wag the Director of DNR’s Division of.
Qil and Gas from. 1995 ta 2001, suppotted the 23rd POD but suggested that DNR should
consider requiring relinguishinient of the leases if the WIOs failed to perform the
coitimitinients inade i the 23rd POD.*> Witnesses Brawn and.Gustafon also submitied

testimonry after the hearing by affidavit.™

- I e i

On the Jast day of the hearing, Chevron offered three witnesses. Fames Webb, the
project. manager for Chievron’s intérests in Point Thomson, stated Chevron’s support for

the 23rd POD. and acknowledged that Chevron had some. difféerent interpretations of the

[Ty, at 703:720)

2 [Tr, at 734-5]

“® [HE 210; Tx. at 810-25]
™ [Tx, at84]1]

Ty, a1850]

2 [T at914]

R 30914-24;30925-27)

’ pTU REC_31398
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geologic data>* Dr. Richard Strickland, a consultant in petroleum engineering, offered

his opinion that the: 23rd POD was the quickest path to production of the Point Thomson
resources.”® John Zager returned to the stand to state Chevron’s commitmient to advance
the project.’®

Mr. Haymes returned during the final session of the hearing. He responded to
questions, deferring answers to several of the subsequently filed affidavits.”’

Appellants wete invitéd to submit by affidavit, nd later than March 14, 2008, any
‘a‘ddj'tj‘onél' testiftiony that ‘they were unable to present during the hearing. After the
hedring, BP witnesses Brown and Gustafsen supplemiented their earlfer testimony:

‘ExxonMobil submitted testimony from: stk Witaésses by -affidavit.  Proféssor
Patrick Martin, Profsssor of . Law fromi Louisiana State University, was offered as an
authority on pooling and unitization law. He stated thaf unif términation would result in
litigation that would delay development.® Frank X. Siroky, foritier iad, LNG Project,
American Transportation and Regulatory, ExxonMobil, offered testimony to rebut the
sugpestion made in AGRA’S opéning statement thaf ExxonMobil had refased fo negotiate
thi¢ sale of Point Thomson gas.”? Paul Pike, ExxonMobil's Projéct Manager for Alaska
Gas; offered confidential testimony addressing several geoscience quedtions asked during:

the: heartng.® Finally, Anil Kholsa, an ExxonMobil Bconomic Advisor, stated that the

u fl_{‘n.nt%l}
Te.at 981T
% [Tr.at 1001]
¥ [Ty, at 1011:51]
AR 20978] .
* [R. 30993-1001]
(1. 31078-88)
PTU REC 31399
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23rd POD did not make economic sense as a stand-alone project; but was viable as the

first phase of full field development'’ Mr. Haymes and Mr. Hobbs supplemented their

earlier testimony.*?

Conoco submitted testimony by affidavit after the hearing fromr two witnesses,

Mark Ireland, the North Slope Gas Upstream Manager for Conoco: supported the 23rd

POD.* Peter Frost, Director of Regulatory Affairs, Gas & Power Marketing Group of

Conoco, testified about how gas pipelines operate,*

Appellants were also invited to file post-hearing briefs, The hearing officer

idesitified two specific: legal issues for briefing, but invited Appellants to brief any

additional issues they wanted to call ta'nty attention. Appellants filed a joint post-hearing

brief, dlong with. a [Proposed] Agreed Final Judgment and Order.™ AGPA also filed a

post-heating biief. After the post-hearing briefs were filed, Appellants: asked for the

sl

oppertimity ta file a brief in response to AGPA's brfef. ‘Their réquiest wis granted and

kW

Appellants filed a final brief o Aprl 4, 2008.%
B.  Unit Histoiy
The lengthy history of this unit is contained in the record. During the hegting,

——“". _——

Appeltaiits argiied that they should not be eriticized. for the. lack of development of the

léases in the PTU becauss they had operated urider approved PODS and hionored all of the

o

: commitments they made in those plans. The record daes not support Appellants’ view of

"[12.31090—1}
2[R, 31033-77, 3093]:52]
ﬁmsmo-zu
31103-;
; IR 31187-89, 31151-6],
o “[131338,31362-831

PTU REC_31400
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history. Because Appellants’ credibility and willingness to follow through on approved
commitments are central issues in this proceeding, ! am detailing the unit’s history in this
Decision. The record shows that the WIOs were repeatedly advised that failure to
develop the leases in the Point Thomson Unit could result in unit termination. The record
also shows that after the Sth POD ended in 1982, the unit operator did not drill another
unit well, despite the: fact that the drilling during the first five years of the unit’s existence.
identified valuable hydrocarbon. reserves. Appellants were repeatedly told that DNR
wanted theri to develop these leases, When Appellants wanted ta expand the unit, they
offered drilling commitments in. 1984 and 2001. DNR accepted the commitmenis made in
Appellants* PODs and Expansion Apreements fn good faith and relied on them. in
drilling commitineats to justify s6me of the PODs. However; Appellants did not honor
any of their drilling commitments.

Credibility is most persuasively establishied by actions, not words. Appeltants’
historical actions can be judged objectively: vwhether they fulfilled their obligations under
thé leasés and unit agreements; and whether they performed-the: actions they committed
to perform. iy the: PODs ‘and Expansion Agreements approved by DNR. DNR approved
those PODS and Expatision Agreentents based on the belief that Appellants were tmalking
comniitments i good. faith that they were willing and able to honor:

The clear pattern established by the history of this:unit is of broken: development

commibrments, recalcitrance and repeated efforts to defay rather than bring the substantial

10 PTU REC_31401
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hydracarbon resourcés in this area to market. It appears that Appellants made the
decision in 1983 to treat the unit as a gas reservoir and hold it urtil they believed it served
their interests to produce and market the gas. The unit history after 1983 reveals a
constant shell game where Appellants induce DNR to approve PODs and Expansion
Agreements only to consistently renege on commitments, allowing Appellants to
warehouse this vast resource. The testimony offered in this rémedy proceeding did not
persuadeé mé t(;ﬂ'n'd that the proposed 23rd POD will change that patter or that the WIOs
will fuifill the commitments in the 23rd POD.*” This pattetn, establishiéd. over the last
twenty-five years, is an objective resson for mé to believe that these WIOs will not
perform the work to which they have committed in the 23rd POD.*®
1. Early Years: Exploration Drilling 1977 to 1982
BxxonMobil, as unit operator, drlled exploration wells during PODs: 1 through S
from 1977 through 1982, During this. period, Appellants drilled exploration wells that
tapped large hydrocarbon deposits, discovered oil and gds in paying quantities, and
conducied studies.*
Appellants’ 1st POD. said that “[iJf oil is- discavered in sufficient quaitities to
warrant:future: development; the Prudlios Bay to Valdez oil pipeline will be the probable

marketing outlet for the area.””™

7 Theit cmdxbihry was mnlm underm!ned By the view expressed by several af the heming, but most persistently. by Mt.
Haymes; that they had done everything they promised DNR they wounld diy throughout the histery of the unit. [R. 31043-51; T,
unﬁ 265]"The credibility issue isrovre fufly discussed in-Section .C.8(c.) of this Decision:

o Page 16 of their Past-hearing Brief Appellunty- tgye’ it “Theré ig timply no chjective renson 1o belicve:that the
chswmnolp:rform [R: 31 76} 1 find thel the history of this:unit is such an objective:ressan,
PR r1366:70, 11340-41, II306-07 11292-95 11272-74}
B IR £1366F

11 PTU REC_31402
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Appellants discovered oil, but they have never produced it*' After the 1st POD,
Appellants continued to drill exploration wells from 1979 ta 1982 in the 2nd - 5th PODs.

2. Middle Years: Studies and First Expansion Agréement
1983-1993
After the 5th POD expired in 1982, Appellants drilled no more unit wells,

Beginning with the 6th POD in 1983, the unit history records a pattern of DNR

attempting to get Appellants to develop the unit and Appellants responding, by making

development commitiients to win unit POD approval of ‘unit expansion dpproval, and

then failing to .honor those commitments. Because Appellants discovered valuable:

hydrocarbon deposits, the Point Thomson Unit Agreement (“PTUA™) required them to

form & participating area. (:“F‘A"’).52 or fhe unit would terminate.” Instead of forming a.

requuemﬂnt What in. hindgight was an unwise decision by DNR may have been
reasopablein 1983 because the WIOs: diligently explored the unit area during its first five
years. When Director Brown pemnitted ¢limination of the PA fofmiation requirément,
thé late 19805.>* However, the PTUA. amendment was interpreted by Appellants to

remove development pressure.

$' The 23rd PODY continues this refusal: “The potential production contribution: from the oil rim is uricertatn. . .
"The Broakiah reservoirs have subitantial iske and yncenainties[.]” [HE 5, K- 30005, 30008} Since 1083, DNE: &.u
repeatedly requested that ExxonMobil drill the: delineation: wells necessary.to resolve.the uncertainty, but Appellaniy
have eithier refugéd or-mads unfulfilled promises-(¢ drill more wells.

5 Parti¢ipating- aréas ars foimiéd before prodiction to allocate the,volume of produced resource amongst.leases;
Unit Agreemients tequired formation.of participating-arda within & specific numbez of years.after unit formation to
ohsire timely developmeit.

3 potnt Thotison Unit Agrésmient CPTUA”), Articles 9 #nd 20(c). [B. 9496,9504]

* [R. 9263]

12 PTUREC, 31403
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In the 1983 6th POD, Appellants proposed geotechnical and environmental

studies.”” DNR approved the POD, but asked Appellants to do more delineation and
development work:

3 ... [T)he Department feels that the activiies proposed. for the time period
covered do not significantly contribute fo the further delineation and
understanding of the reservoir(s) and unit area as required in 11 AAC
83.343 (a)(1), and in the Unit Agreement,

The primary interests of the departmient in reviewing and approving unit
plans of development and operation ars to ensure that the engineering and
geologic studies characterizing the underlying reservoir(s) are progrcssing,,
and that orderly and timely development of corimercial hydrocarbon.
reservoirs occurs. [R. 11258]

Instead of responding to DNR’s concéms regarding the lack' of proposed

development, Appellants proposed in the 1984 7th POD. a five-year plan to conduct.

studies without drilling or substantial delineation work. ExxonMobil explained. that:

s

Appellants had expended more than $700 million on the unit and that “[slafficient
drilling has been accomplished to establish within reason the area and potential
commerciality of the field. Further development prier to commencement. of consiruction

of 4 pipeline to market would constitute economic waste[.]”**

¥ [R, 29698, 11261-8]

% [R. 297] DNR. did notagree that sufficient drilling bad been‘socomtplished to pnderstand the commérciality of.
the reservoir. In October 1985, Director Brown. told Bxxom: *. , ; it has besn and remaing-the intent of the division
that thé required -well shall be one: that will supply dafa- about the. agyet poorly undesstood Thomson Sands
chamcteristics. , .. [R. 10022] Director Easaa. re-affirmed: this position in- Janusry 1988 R 11555] Further, 3

“pipeling o market was tat necessary. The: trans-Alaska p:pchne, which conld Bave transported the il ad gas
coidensites known to:exist in the:PTU to market, begen operating in 1977. The 60 miles between Potat Thouisss
asid Priidhée Bay was tha only missing piece. All but the last 22 miles of that gap was filled when the Badami
pipeline was built. [HE 10, R, 30024] ExxanMabil now apparently agrees that moredﬁﬂmgwnecasary bevauss the
23rd POD pruposes five wells to-obtain iare geologic information to aid in. designing a full field dovelopment plan:

[HE 5, R. 30000, 30004
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This was the first of numerous times that ExxonMobil argued that funds already
expended should excuse their obligation for future development. Neither the unit
agreement nor the leases require Appellants to expend funds. Instead, they require
development. More than twenty years later, when ExxonMobil tried to convince DNR to
approve the 22nd POD, it argued that Appellants had spent $800 million.*” The fact that
Appellants had spent $700 million by 1983 and only $100 million more: during the
subsequent twenty-five years is further evidence that efforts to develop these lands
virtually stopped.

While DNR conditionafly appraved the 7th POD on November 29, 1983, DNR’s
decision provided that FOD approval did not relieve Appeliants of any drilling or other
work commitrment “that way be attached to the lease as a condition for approval of an
expansion of the Point Thomson Unit fo include the lease in the unit area.”® During
DNR’s review of the 7th POD, Appellants were also negotiating with DNR to approvié a
unit expansion agreement,”

Far months affet approval of the 7th POD, DNR approved unit expansion based
on Appellants’ commitment to drill wells in 1985 and 1990, and on the understanding
that Appellants would ereate 4 common database® The WIOs. had riot yet mierged their

geologic infortmation 16 ¢reate 4 comuori inderstanding of the reservoir.”

1 [R. sso 891-2]
¥ R, 299)
9 [R. 10121-3)
* [R. 10040-1, 10060, 10019-20)
@ WiOs normally pook their data sq that it can be tierged (6 producs & comprehénsive desétiption -of the
veservoir that egables them to more kndwledgeably plan development and production..
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DNR approved the wells and the database because they would facilitate unit

development.*®* Director Brown considered the wells to be an important component of
the PTU development: “1 consider meeting the requirements of the March. 26, 1984
1)6“3

[Expansion) Decision and Findings a priority and a remaining obligation,

Ultimately, Appellants failed to meef any of these commitments. They did not

drill the 1985 well and did not prepare the common database ag represented.’®

Nevertheless, Appellants continued to tout these cominitments in order to credte the

perception that they were moving the unit toward timely exploration and development.

ExxonMobil stated that it was “making preparations to be in a position to comrnence a
well i the 1985/1986 winter season” for the purpose of confirming reservoir
commerciality.®  ExxonMobil also réiterated that the goal of the drilling program was
to begin a gas eycling project by 1992:
As discussed with you, current plans call for establishment of &
participating area and start-up of production for a gag cycling / condepisate
recovery development as early ag 1992 . ... .[R. 10023-4]
When Appellants filed thelr 8t6 POD in 1988, fliey incorporated the 1984

Expansion Agreement commitment to drill the second well by 1990 into the POD.

Appellants’ 8th POD requested a three-year POD ta do the following: acquire mote 3-D:

seismic; drill ‘the: promised expansion agreemient PTU well #5 by 1990; and. condict

& [R.10019-20, 10037, 100481} Again, the 7th POD. decision stated that POD approval did nol relieve.
Appellanta of e drilling commitinents contained in the propased expansion agreemént. [R. 299]
R 10022] '
* [R. 10026, 10018]
Y[R, 100023]

15

PTU REC 31406

Exc. 000675



reservoir well mapping studies.®® DNR approved the POD.*” A year later, Appellants
informed DNR that they were not going to drill the promised well because the econontics
had changed.”® Appellants also failed to complete the reservoir mapping study first
proposed in the 8th POD.

In the 1991 Sth POD, ExxonMobil proposed to continue the reservoir mapping
study. ¥ DNR responded:

[T]he Eighth Plan:of Development for the PTU, approved by the division
on October 6, 1988 for a three year period, anticipated the preparat:on of
unit ¢onsensus maps for each of the currently knmown reservoirs (Pre-
Mississippian, Thomson; and Flaxman [Brookian]). The consensus maps
were ta be prepared during the period of the Eighth Plan and wete to assist
in the assessment of the unit’s developinent potential and contiibutg to the
further delineation and understanding of the: rezérvoir(s) and unit area as
required in 11 AAC 83.343(a)(}), and in the Unit Agreement.

Thé congensus mapping by the unit owners was not accomplished as
proposed duting the term of the Eighth Plan, and the division remains
concerned with some of the rational [sic] given for delaying consetisis
mapping program. (See September 25, 1991 cotrespondenceL The:
division i3 further concerned withi the length of time to accomplish the
‘mapping program and the ‘adverse tmpacts of this delay for making the
detailed technical analysis for the: orderly and timely development of the

hydrocarbions in the:Point Thomson Ares, (K. 11404-5)
The mapping project became the primary focus of the 1993 10th POD.™

The 1994 1Ith POD proposed to contifine reservoir characterization and other
stidies.” DNR reliictantly approved the POD, but warned Appellants that DNR was

considering unit contraction due to the lack of unit exploration and devetopment.

R 1:529—34;

7 [R. 11528, 11537, L1554}

(R 11463, 11457

@ (R, 11452-548, 1)469]

™ [R.11386-96] Tha 10th POD also proposed initiation-of a multi-year “Consensus Reservair Characterization
8tidy” and a “Cancephul Plaming Scliedufe” [R. 11387)

16 _
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| am informing Exxon, the PTU operator, of my intent to contract the unit
boundary effective January 1, 1995 . ...

No explicit exploration work was conducted under the tenth plan por is
any contemplated under the eleventh plan. . . . Absent significant. and
actual on-the-ground exploratory activity om the tracts identified in
Attachment # 1 on or before December 31, 1994, pursuant to 11 AAC
83.356(e) and 11 AAC 83.343(h), I plan at this time to contract the unit
boundary effective January 1, 1995. [R, [1735-6]

3. Later Years: DNR Stiuggles to Elicit Development
Commitments 1994-2004

Director Eason also said that DNR would not accept the 12th POD if it did not
contain substantial delineation work and a discussion of Appellants’ efforts to market
hydrocarbons.” When Appellants submitted their proposed 1995 12th POD, DNR
rejected it because it did not include substantial exploration.activities and did not-include
-2 discussion of Appellants’ effort to market.” Director Eason did, however, initially
agres to-extend the-due daté for the POD ta give Appellants additional time:to commit to
substantial unit development.”* Nonetheless, DNR never approved 4. 12th POD.,

By 1995, when the 13th POD ‘was submiitted, thére was @ new Director of the
Division of Oil and Gas, Ken Boyd. Appéllants ignered Director Eason's statements that
the niext POD must include substaniial commitments to delineate and develop the PTU

reservoirs. Instead, the 13th POD- maintained that PTU development was uneconemic.

TR, 11738-43]
", [R. 11735:6] , i
™ [R. 10479-80) The unit operator. responded that no market existed and denied masketing responsihility stating

it fs an individual léasee’s duty. [R. 10480-1]

™ On Dee. 22,1994, Director. Eisani wrote ExxonMobil; “As discussed-this morming, this iz to acknowlédge our
agreement t extend the [1th POD . , , unti] April.30, 1995. The decision to extend ig infended to-provide an
opportimity for bothof u4 to review thc. discussions apd’ me documents exehanged to date regarding our perspae(fvg
views on cofitragtion of the init aréa and on diligént further exploration and development of the PTU acreage”
[R. 10479]
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Appelants, therefore, committed to conducting studies.”

Director Boyd responded by backing off the former Director’s unit contraction
warning and approved the 13th POD because Appéllants had represented that they would
endeavoi to develop the unit through farmout agreements;’® BPXA and ARCO might
explore the western portion of the Point Thomson Sands; and Appellants were now
considering “any synergistic benefits bétween the PTU and Badami and/or any other

potentisl accumulations, e.g., Flaxman, ANWR, efc.””

Despite approval, Director Boyd expresged his displeasure with Appellants’ lack
of cooperation among themselves”® and urged them. to fuilly delineate and develap the
‘unif in:a troely matner.”® Director Boyd concinded:

The diyision remains concerned about the lack of exploration and
development work that has been coriducted in the PTU. The division has
stepped back from its intent to contract the unit to allow the partners to:
find new opportunifies, including farm-in agreements, to evaluate the area
oufside the known Pt. Thomson sands aceurhulation, The division wants
the dereaps within or immediately adjacent to the unit explored. and

evaluated. To that end, the division wants the working interest owners to
share ddta pertaihing to the acreage within or immediately adjacent to-the
poit. The division wants the unit to Fanction a3 a unit rather than as
separate leases. Most importantly the division wants a fair and honest
aftempt to get this acreage explored and to be appraised of efforts 6
develop and produce the Pt. Thomson sands gcctimulation itself. [R. 321]

21 .. 3
. 314-8) o
% A farmout agreement is an agreement. to ‘assign an. inferest- in leased land in. exchange for & diilling.

comirnjbmeént on that Jand. Williams and Meyers, Manual of Oil and Gas Terms, 111 Edition (2000),

TR 4303, 149367, 14371+, 14961, 14926) o )

™ For example, according fa BPXA, ExxenMobil had rejected its offer to drill wells. BPXA and Chevion-also
coitiplainiéd abaut ExxosMobil’s lack of cooperation with sharing dota and’ with the unit’s- sfow pace of
deyelopment, [R.14419]

PR 321)
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K In the 1997 14th POD, Appellants sought appraval by reporting that they played a

role in passage of the Stranded Gas Development Act (“SGDA”).®®  ExxonMobil cited

the rton-unit Sourdough No. 3 well drilled by BPXA and Chevron in 1994, even though
a that well was not drilled as a unit opcration.“ In. ExxonMobil’s POD request, it conceded

that it did not complete all of the tasks promised in the 13th POD.® The POD also

affered more studies Appellants said were fiecessary for 4 gas cycling project, and

Appellanty again said thiey were attempting to- farmout the western portion of the unit.**

DNR approved the POD because BPXA and Chevron dtilled 2 well in the PTU during
the term of the 13th POD.

The.1998 15tk POD again proposed the creation and evaluation of a eommon PTU
database,” DNR rejected the POD because it failed to include an: evaluation of the
Thomsen oil rim; did not include a plan. to estimate the recovérable oil; and did not
attempt 1o delineate and develop the Brookdan and Thomson o0il.® Director Boyd
concludéd:

«+ v BP and Chevron publicly announced a discovery with an estimated

100 mamb of recoverable oil from the Sourdough prospect withitr the .

wmt . . . . BExxonMobil's A-l ‘well discovered the Flaxman 011

.accumulation, . . The proposed POD did not include plans for

developiitg cither of these known prospects or exploration for additional

reservoirs within the unit.. . . . The unit Plan of Development must include
a schedule to evalnate the geol‘ogy of the multiple reservoirs in the entire:

M R, 348-50; 11650]
" In 1996, BPXA and Chevron followed up on the. 1994 Sonrdough discqvery fn the Brookin with & second
1996 well, Sourdough No., whichwas alsa drilled as & nop-usit well.
o R 14926.7]
[R. 14928, 14860, 11648-52)
"R 15350] The:common database was:initially promised by Appélfants in 1984 and was to bs conpleted by
Septenibier 1985. [R. 10018-19)
YR 329]
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unit drea aind perform an integrated economic analysis of the unit. This
evaluation stould at a minimum ingorporate the Thomson condensate, oil
ritn, Upper Cretaceous through Eocene turbidites, and fractured basement
patential. [R. 324]

DNR. requested that Appellants: drill an exploration. well in the unit by 1999.

Appellants refused, continuing to insist that they had drilled enough wells to understand.

-

the regervoir:

While the Owners acknowledge the DNR’s desire for additional
exploration within the PTU, the requests for-an exploratory well in
1999 is not appropriate given the substantial exploration effort
heretofore undertaken by the Owners. A total of 17 exploration well
andfor delinextion wells have been drilled in or around the PTU.
Collectively tyés¢ wells have encountered and fa some extent tested
ail of the known prospective formations commen to the PTU....”
[R. 332}

Appellants ‘denied. DINR's request for them to discloss to the Stite the unit stidies that
had been performed axid said the 1 5th POD should be-approved as submitted.®”
DNR. responded to Appellants® proposal by threatening unit default™ On

December. 16; 1997, DNR and Appellaats met: to resolve this dispute: and discuss DNR’s

1ejection of fhe 15th POD. BxxonMobil. claimed it could not submit a POD delingating

all of the reservoirs:because Appellants were not sharing all the results of their respective

i

exploratory efforts; ackuowledging that they could not produce an iutegrated
development plan dve to Appellants’ varfed.interests, ¢ven though the unit bad éxisted

for 20-years.*

[ [—

) ..,“ A theé resent bcamg, Appellasite cited the same sevenieen. wells as-evidence of their diligence. [HE 11, R.

1667 .
R 332-4) : |
¥ (R.327-30] |
R 1i604-5] :
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DNR eventually approved an interinr six-month POD that required, among other
things, that the next proposed POD include 3 plan to delingate al] of the reservoirs within
the. unif area. The POD also needed to set out a plan to develop the oil reserves.”® The
requirements of this interim POD were fulfilled.”’ Appellants submitted a new 15th POD
on May 14, 1998.”> DNR approved the 15th POD with certain conditions, including that
Appellants: share all available data with each other: créate a commoti database; develop a
consensus. map of all of the potential PTU réservoirs; further delineate the Thomson and
Brookian reservoirs; complete development planning sfudies; and explore potential
synergies between oil and gas development.™

The 2000 16th POD characterized Appellants” PTU development view as
considering the eytling of gas liquids while waiting for-a gas pipetine:” The Appellants
were ptanning the following development:

Drill eight gas prodncers from two onshore drill sites to prodiice oné

billion cubic feet per day (GCF/D) of wet gas. One diill site will- be

located. on. the east end of the Feld with the other on the west side. The
location and nniibér of wells and the project off take rate are subjest to
optimization. Both higher and lower off take rates will be considered.

Separate condensate from gas production for export to TAPS Pump

Station #1. The resulting initial condensate rate will bs depéndent upon

final detetmination of fluid composition and the cycling pattern but may
vary from 50'to 70 thousand bartels per day (KB/D). [R. 11761]

R, 11604-5,.11614~6, 11829}

IR 11830}

IR 11571]

IR 11829-30) Dixing this time, ExxonMobil alsa filed an epplication to: expand the PTU by adding an
additional leass. DNR rejéctéd . ExxotiMobil's request becauss, i part, the lack of explorntion and developmegt
wor, tompleted by Appellanes. [R. 13380-3)

M{R. 11759 - 60]
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The 16th POD. represented that the gas cycling project could be economic, but that

Appeéllants would have to complete more studies.”® After initially rejecting a draft 16th

POD, DNR conditionally approved a revised 16th POD becatise it described a path
progressing toward development. Appellants promised to. complete the studies needed to
support the cycling project and to evaluate the necessity of additional delineation wells.”®

The 2001 17th POD was approved because it included preparation of a base case
developent plan. for the Thomison Sand to move the unit fnta production.”” The POD
concluded that neither additional seismic nor drilling were required to: evaluate the
Thomson Sand:® DNR required Appellants ta select a base case development plan and
do a preliminary analysis of the gas cycling project’s commercial viability.”

In 2001, Appellants propesed the 18th POD and also filed an application to

expand the unit. Appellanis made the following representations regarding the

development they proposed in returh for tinit expatisions
The OWners have endeavorcd in the attached: response ;g unamhigunus y

Unit. We -are conn:mttmg toaggrcsmve work program and the expendimre
of substantial fimds thai will putus in a position to Initiate project
execution activities.as early aspossible. (emphasis added) [R. 1502]

% IR 11787]
% [R. 11757, 11763; 11772-3}

7 [R: 1459-61] ExxonMabil also promised that Appellants would finalize the revisions. ta the UOA, which was:

initially promised. in the 16th POD. ExxonMabil, bowever, did not tomplete this commifment. [R. 1512] In fact,.
thi¢ commitmert t0. finalize the revisions to the UOA. initialty promised:in the: 16th POL, was still not compietsd by
the hme ExxonMobil propased the 270d POD. [R. 752]
" [R. 1464] I coutrast, the: evidence: offered during the remand hearing: emphasized that wells. needed to ba-
drilled. to fesqlve considerablé, uncerininty that cxists in-ihis: resetvoir. [HB $, R.10003; HE 108156, R. 30122
301 '10' HE §, R..30017; Tc. at 113-9, 185, 248, 282, 354, 365, 559-61, 10612, 745-56, 837, 859, 883, 973 and
1050

P ex visa
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The ExxonMobil letter goes oo to state Appellants are ‘“unambiguously

committed” to expedited permitting; to accelerated engineering studies; and to drilling a

new well or re-drilling the Red Dog well'® by 2002-03 winter season and to spending

$300 million on a developnient drilling program beginning in 2006, if the project were

viable.'”! The proposed project consisted of an exploration well by 2003, a production

well by 2006, and seven production wells by 2008.'"” ExxonMobil told DNR that this

work should lead to gas cycling or gas sales production: “Carrying out these work

commiitments will provide the Owners the flexibility to eithet independently develop the

Point Thomson for gas cycling ... or provide for early gas sales.]*'® Thus, Appellants

created the: impression these work comimitments were ‘necessary for either a gas cyeling

orgas sales project.

DNR approved the 2001 Expansion Agreement based on ExxonMabil's stated
“ynambiguous commitment”’ to explore, to britig the unit into production, and also on the
assumption that these commitments would be incorporated in fuhire PODs. 4 The
Janguage BxxonMobil used to describe the level of its. commitment, and its subsequent
noti-performance; undermine the testimony of Mr. Haynies that the 23rd POD was the

first ime ExxoriMobil had setiously promised to develop the unit.'™ In the 2002 18th

POD, Appellants comititted, in part, to select a locatipn for the Expansion Agréenient

1% Thie Red Dog Well is. outside thePTLL It was aa exploration well drilfed i 1999 by BPXA, Clievran, and
Conbio (tien ARCO). [HE 11, R..30025]
o [’ 1502]
'™ [K. 380, 632, 12761-6}
SR
o4 IR 1561, 12757-66, 12736-42]
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well, develop a drilling plan, and contract for a drill rig “in preparation to drill the well
through the Thomson Sands . . . during the 2002-2003 winter season.”'® DNR approved
the 18th POD based on Appellants’ promises to develop the unit by doing this
preliminary weork and to pursue expedited permitting and engineering work for a gas
cycling pro‘je,ct.m-" DNR stated: “T am pleased to see concrete plans put into motion for
the development of PTU reserves. During the 18th POD, ExxonMobil plans to select a
location for delineation well and contract for & rig by June 2002

After DNR approved the 18th POD), Appellants abandoned their commitment: to.
drill the first well promised in the 2001 Expansion Agreement and did not perform the:
‘work associated with that well as promised in the 18th POD.'*

In the 2003 19th POD, Appellants proposed additional studies and permitfing for a
gas cycling project, and. netified DNR that thiey waould not drill the: well due in 2003 and
tonted i the 18th POD:'"® Nenetheless, DNR approved the POD because the permitting
and stidies were nécessary for the proposed Thomson Sand wells promised in 2006 and

2008,'!

%R, 1514)

,“’7& 365572, 641]

1o 1193787

Y (R 37475, 377-78,.385] , ' ) . )

1o R, 3¥3-91 , 1552) A central pupose of the ibth POD was 2 hssessmant of the guy cysling: pivjects
¢ommercial viability. [R. 4399] Appellaots, howover, failed to camplete this taxk, reportedly hecause of Hising cost
estifnates, revised resource. assessment, and the. failure fo complete: the necessary permit stipulations. [R. 4401}

Appellants also.failed io moet their commitment to completes & new wnif operating agreement, which was fnitially

made in the 16t POD, [R. 4401}
" [R. 393-400, 414-17, 1561~2, 4418])
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In the 20th POD, Appellants committed primarily to pursue majof perrits and

complete studies needed for development and construction of the gas cycling project.’'?

G

DNR approved the 20th POD with the understanding that during theé 20th POD,

Appellants would proceed “on two parallel paths to meet the next commitments in the

Unit Expansion Approval. They promised to commence development drilling by June 15,

2006, and complete seven development wells by June 15, 2008.7!"

After DNR approved the 20th POD, Appellants stopped miiich of the 20th PODY

work, including the development permiiting and investigation of the Pre-Mississippian
reservoir,!'* On December 18, 2003, Appellants notified DNR that a gas cyclﬂlg project
sales) project.”'* Appeliants had not-completed many of the work:commitments made in

the 2001 Expansion Agreement''® or incorporated info the 18th, 19th, and 20th PODs."”

Instead, Appellants decided they needed to bégin new studies to support a gas blow-down

i project.!'®
3 li2 (g, 4402
[, 4653] With the:20i POD, Appeflants requesied that DNK defer the retmaiaing’ oxpansion agresment
commitments. [R. 4653) DNR did gran cxtensions; but rejested Appellania’ request o axiend the deadline for (he
; '2005 and 2008 production wellx by two years: [R. 4652—53]
' During:the 20th POD, Appellants also failed to secure approval. for a new unit uperating agreement, which,

again, was initfally promised fn the 16th.POD, during the 20th POD.. [R.422]

U5 R. 632-33]

' When Appellanits falled:to drifl in. 2003, two leases reverted o the State and Appellants paid tha staie
$950,000. [R. 377-78, 3801

M7 For example; Appellants promised to pursue project permitting, bul theso activitios were suspended duc fo
projest scopie, design, and feasibilify uncértainties. [R. 1908] The planned Pre-Mississippien evaluation promised
in. the 20th POD Was alsq not doné because: Appellmts: concluded that the gas injection pm{;eut was not
commercially viable: [R. 1909, 1914] Afpéllants also failed to complets negotlations on a new operating agreement
as promised Ia évery POD sixce the 16t POD, [R.1910}

HE [R. 632-33] This contention:is incgusistent with the representations ExxonMobi] iad previously made whea
it:asked DNR (o approve the 2001 exphnsion that the. work commitments could be applied. to gas cyoling or blow-
down prdjects. [R. 1502]

25
PTUREC_31416

Exc. 000685



[n the 2004 21st POD, Appellants shifted their focus to & gas sales project, but

continued to work on a gas cycling project even though they had “not been able to

identify an economically viable Gas Injection Project under current fiscal terms.”'"

DNR requested copies of Appellants® reservoir data and the various PTU studies they had
conducted in order to evaluate Appellants’ claim that gag cycling was not commercially

viable. DNR: needed the data and studies to verify ExxonMobil’s claimis. Appellants
denied: DNR’s request.

While Appeliants® insistence that the 22nd POD’s primary focus on gas sales was
a Jogical extension of the:21st POD, DNR has never agreed that the onfy way PTU can be-
developed is by gas blow-down project:

The Division must defermine if the: proposed 21st POD is in the public
interest. The 21st POD focuses on gas sales, which may not be the hest
alternative, éspécially considering tbe unkmown timing of a gas: sales
pipeline. A prudént unit operator should evalpate all aliernatives, to
develop the unitized substances including: gas injection followed by gas
sales, gas sales fallowed by gas injection, simultaneous gas. sales and gas.
injection projects, and the combined econiomics of developing gés and oil
from the Thomson Reservoir along withi oil from the Pre<Missigsippian
and Brookian.veservoirs withih the PTU. The Division cannot-adequately
review the proposed plan without the technical data; ‘assumptions,. and
ifiterprétations that werit into the PTU Owners’ evaluation of the Gas
Injection Project Atrticle 10 of the PTU Agreement, Plan of Further
Development and Operations, supporty the Division’s data request as
follows;

Any plan submitted pursuant to: this section shall provide for
the' exploration of the unitized area and for the diligent
drilling riecessary for determination of the area or areas
thereof capable of praducing unitized substances in paying
quantities in each and every productive fortoation and shall.be
ag complete and adequate-ag the Director miay detérmine to be

'¥[R. 420)
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necessary for timely development and proper conservation of
the oil and gas résources of the unitized area . . . . [R. 427]

DNR issued a decision conditionally approving the 21st POD and gave Appellants

thirty days to pravide the requestéd information or the unit would be in default.®

ExxonMobil appealed thé conditional approval of the 21st POD to the Commissioner: In

that appeal, I affirméd Director Mark Myers' decision and notified Appellants that they

must address the 2006 and 2008 drilling commitments in the 22nd POD.*'  Appellants

pravided the requested information and did not appeal my decision to supetior court.' 2

Despite the focus on gas sales, DNR approved the 21st POD: because Appellants

agieed to évaluate oil production from the Thorson and Brookian reservoirs, promised to

work on alternative development scenarigs, and provided the requested information.'?

} ) The Direstor réminded Appellants that they would still be expected to drill the well due
i 2006 and.the séven production wells duein 2608.'%
i 4. Consideration and Rejection of the 22nd POD-2005

In a 2005 draf 22nd POD, Appellants initially proposed to do miore studies until a
gas plpelire was construeted.”” Director Myers responded by askmg Appellants to drill

oie exploratory well to resglve reservoir unéertainties that prevented them from

18 (8 a38]

13 (R, 12278-79) T thiar decision, ] wrotes “the Division was relictant to expand.the PTU . . . given thet no
development had deeurred in (8 unit during the preceding 24 years, and the PTUawrigrs had i, plads ta develop
the known ‘reserves underiying the PTT) in ths foreseeable ‘fafure. . .. The commitments conthined.in the 20d
Expansion ars integrated into the long-tesm plin of development for the PTU. And, given the timelinis to filfill. e
drilling commitments, it iy Appropriate thit the Division give Exxen otice that the drilling plan mist b¢ dddressed
ip the 220d POD.” [R. 12279]

B 13968-80]
12 R, 1943]

12 [R.1916]

! 1 [R, 12217-25¢
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committing to the production of oil and gas liquids.'® If Appellants agreed to drill, DNR
would approve the POD, extend the Expansion Agreement drilling deadlines, and
concede that a gas blow-down profect was the best alternative if the well data supported
this conclusion. '%?

But Appellants refused to drill.’® A subsequent draft 22nd POD  stated the unit
would not be developed without a gas pipeline.'”® Appellants also requested to be
relieved of the commitments they had made in return for approval of the 2001 expansion
and PODs 18 through 21. Appellants argued. that their efforts to negotiate a fiscal
contract under the SGDA should relieve them of the Expansion Agreement drilling
conirhitments so Joog as the SGDA negotiations were pending. ™’

Director Myers denied the request to substitute SGDA negotiations for the work
commitments.'*' After negotiations and téviewing drafis, he disappraved the 22nd POD,
put the usit in default, and provided Appellants with an opportunity ta cure the défault by
filing' a POD that delineated the reservoirs. aind committed to d‘evelop'11‘1&3‘111‘.,".3“2 Director
Myers also stated. thé unit was subject to términafion if Appellants did not cure, and he

explaitied why termination would bé justified given the unit’s history.'**

% g, 1938-60]
IR, 1958-60]
i IR 12190)

-~ [R.-628}

R 200-3, 206-14]

Bt IR 300-03, 1988-60}

1% (R, 200-03, 644, 648, 1958-60] o ‘

133 (R, 643-649] The AQGCC supported. ibe Director's decision, stating that Appellagts had not been.
cooperating with. the AGG€(:  Appellants had not coniplied with requésts to provide information. needed to
establish PTU pool-rules.. Appellants had also refused AOGCC requests for PTU gas cycling docisnents: [R. 5605~
13} ‘
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] Appellants appealed Director Myers’ decision to Commissioner Michael Menge

and continued te insist, despite so many unknowns surrounding the Point Thomson

reservoirs, that development of the PTU must await a gas pipeline.'** Appellants’ appeal
also asked the Cominissioner to substitute SGDA negotiations for the Expansion
Agreement drilling, commitments, offered to pay $20 million and return 20,000 acres of
PTU leases to the State, '** Appellants’ proposal to return less and different acreage; i.e.,

acreage with no or mérginal hydrocarbon prospects, for failure to comply with their

drilling cornmitments, was unacceptable to DNR.'*

Commissioner Menge affirmed the Director’s decision, disapproved the revised
3 22nd POD, disappraved the proposal to relieve Appellants of the drilling commitments,
and terminated the unit.'”’ Actiig Commissioner Marty Rutherford affirmed on
reconsideration.’*?

) II. REVIEW OF THE 23RD PLAN OF DEVELOPMENT,
i APPELLANTS’ PROPOSED REMEDY

Appellants: have proposed a.23rd POD' as their remedy for DNR's rejection of
‘the: 22nd POD. They have also provided me with atendments to the. UOA. that they say
wAll significantly reduce barriers to unit devielopment, The question before me is whether
dceepting Appellants' proposed 23rd POD is an adequate remedy or whether some other

course of action (for example, unit termination, unit contraction, monetary penalties, a

™ IR, 666, 669]

1s [R.. 682—84‘]

161, 5756-58, 5766]

7[R, 5756-58, 5766]

'R 9286-90] e
 [HE'5, R. 30000-19) PTU REC_31420
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POD with strict benchmarks and non-performance penalties, etc.) is in the public
interest.’"® In meking this Decision, I am mindful of DNR’s legislatively delegated
constitutional duty to ensure the development of Alaska’s resources for the benefif of all
Alagkans. See AS44.37.020(a) (providing that DNR is charged with the responsibility of
administering State programs for the conservation and development of natural: resources);
AS 38.05.180(a)(1) (policy of the State to encourage the development of natural
resources to maximize economic and physical recovery); AS 38.05.020(b)(4) (the
conumissioner may exercise the powers and do the acts necessary to carry out the
provisions and objective of the Aldska Larid Act). As discussed in detail below, when I
apply State law and regulations to. this record and consider the public interest, the 23rd
POD is an inadequate remedy.

In the 23rd POD, Appellants promise to spénd $1.3 billion by 2014. The plan
proposes to diill up to five wells,™ It describes the location of three wells, two thai will
be drilled to test reservoir connectivity and that can later be converted to production wells
and a disposal well. It alsa provides that two more wells will be drilled to test Pre-
Mississippian or Brookian accuthulatidiis. [/d.] The plan commits to the construction of
prodiiction. and processing infrastructure and to a modest production of a mininium of
10,000 barrels a day of gas condensate from the Thomson Sands beginnitig in 2014, [Jd]

Finally, the plan commits to developnient work for initiating gas sales. [/d.]

™ Seq Kichetiak Jay Conseration Socyv. Siaie; DN, 6 P.3d 270, 276 (Alaska 2000) (“tho legisfature
‘delepaled 16 DNR much of ils. suthority to ensure:thaf such Jeasing of state land or inferests in state’ land is consiatent
with this publie interest."),
“! [HE 5, R. 30000-19, T¥. ai 170-2] ,
PTU REC 31421
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‘of the AOGCC'S review; Commmibna Foerster expressed: sup

The plan, describes how Appellants intend to test the reservoir and construct an
initlal production facility between now and 2014, Despite the fact that the plan may
presént a technically reasonable first step for developing these lands from & consetvation
per::pective,!‘12 it is an inappropriate remedy because [ find no basis in this record to
conelude. that I can be assured that it will be completed as promised; or that if the 23rd
POD is completed, that Appellants will confinue to expand production as promised.
Additionally, some of the plan’s provisions, as detailed below, do ot meet the public
interest criteria and the factors 1 considered under AAC 83.303.'*” I cannot risk the
continied delays. in developterit of this valuable state resource by these WIOs with this

history of unfulfilled commitmeuts.

2 A.OGCG Cominiissionér Foerster’s coniments to-thé prses about the 23rd POD wero cited: by Appellants. [Tr:
at 254-5] Het'comiments should baviewed in tha-context of hei itatitory responsibility. The AQGCC is responsible
for gnsuting it Hydrocarbous até ot whsted: AS 31:05.030(b). Thers isio iastp When there is, na production. The
AGGCC s responsibilitles do not ineluds. mmgmg thie S(ite’s mmibreral resoiirces fo collect royally rovenues for the
State. DNR. balances tsponsibh resarvoir developiient with éconoriic consideratiohs fbat are not within the scope

spport for the 23rd POD - biis. acknowledged -that
whether ft was snforceable was the remaining question. The AOGCE isnued. a Stateiment bo- Noveaiber 3, 2008
exprcssmg its contern with the-pace of development of “the Jargest proven aecuriulation of oil and gas in the Stito

31 undeveloped. " [R. 360513}

Under 11 AAC 83,303 & FOD. must: (1) promote conssrvation of all nattiral résotrges, ingitiding all orpart of
an.oil or gas poal, field, or like area; (2) protaota the preveudon of economit and physical weste; and (3) provide for
the protection of all pariies-of i interest, including the state, Tg evalyating the abgve eritera, the commmssioner wilt
consider (1) the environmenia] costs and benefits; (2) the geologwal and engineering ohatacteristics/af the potential
Liydsocarbon accumulation or reservoir; (3§ pnor exploration sctivities in the propoesed: anit area; (4) the dpplicant's

plans for exploration or development of the unit area;(5) the economic costs and benefits:to the-state; and (6 any
‘othet relévant factors . . . thecommissioner determines necessary or advisable Io profect the public interest,

3
PTU REC,_ 31422
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A. Appeliants’ Proposed 23rd POD Must Be Evaluated as Appellants’ Only
Proposed Remedy for Faihire to Submit an Adequate POD, Not Merely as

the Next POD

Appellants have treated this remedy proceeding like it is an extension of the POD
submission and approval process. It is not. The initial 22nd POD was rejécted, and a
revised 22nd POD was submitted and reviewed and also rejected. The unit was
terminated with the second rejection; and Appelants appealed to the superior court. This
is a remand. from the superior court to pravide: Appellants an oppofturiity to propose an
alternative reinedy to. unit ‘termindtion, not a continvation of the normal umit
admifiistration process:

Appellants’ revised 22nd POD did not include a plan to delinesté all: of the:
resources in the PTU :and put. it irita production. That act exhausted DNR’S patience and
led to its decision to terininate the unit. Appellantsnow argue that the only remedy for
their long-standing failure-ta put the unit into production and for their failure to submit an
acceptable POD). is for DNR to accept yet another POD with “firm comniitinents™ similar
to those broken in the past™ The history 6f this unit demonstrates that is thers is no
effective way to ensure the WIQ’s performance.

Appellants have already had three chances to submit an acceptable 22hd POD - a
dtaft submitted July I, 2005 which Director Myers rejectéd; the 22nd POD itself

rejected by Myers, who then placed the unit in default'?®; and the modified 22nd POD:

T Aﬁ llanr.s submmed a [Pmposed] Agreed Findl. Jodgment and Ordér os asstitance of performance: [R.
3 151-6] As explpined telovin Section OL D, it does ol provida mifficient assurance of performance.

1 R 1208]
€ . 12190
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rejected by Commissioner Menge.'"?
Despite multiple opportunitiés to submit an acceptable POD, Appellants have

argued in their briefing that not only is anather POD an appropriate remedy here, it is the

only remedy DNR can consider. Appellants assert that DNR must accept the 23rd POD

because it meets all the requirements for a valid POD that would have been accepted had

it been offered as a cure to the 2005 Director’s decision rejecting the 22nd POD. "

Appellants also contend that DNR canoot reject the 23rd POD usil€éss DNR. proves

that Appellants must do. something moie under Seclion 21 of the PTUA and the

reasonably prudent operator standard, Finally, despite Judge Gleason’s finding that DNR
‘had the authority te lermoinate the unit; Appellants. imply that even if DNR finds a POD tg
be unaceeptable, that does not constitute grounds for tenination. Appellants suggest that
rejection of a POD only leads to negotiation between Appellants and DNR regarding an
appropriate POD and if DNR wishes to: alter the level of exploration. 6¢ production, it
must hold,a,.hearihg under Secfion 2 1140 )

The central issue, however, is not whether DNR can. show under Section 21 that

sound engineering practices would require Appellants to do mere or that a reasonably

‘prudent operator wauld do mare than Appellants have offered in the 23rd POD. The issue

and the standard are-clear: whethey it is i the puiblic interest to accept the 23rd POD orto

9
] terminate the unit. Appellarits chosé to ignore the: record showing that DNR already
’ " [R. 12933) o - . ,
¢ Appeilants did not explain why they did not:submit the 23rd POD in réspotise to Direstor Myers* réjection of
their first proposed 220d POD.
149 rpost-Hearing Br. at 2:4; 13; K. 311624, 31173]
33 PTU REC_31424
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engaged in a dialogue with Appellants regarding the rejected 22nd POD.' In addition,
Appellants ignore that DNR’s approval of the 21st PQD was conditioned in part on a
demand that the unit operator abide by its: commitment to drill certain exploration wells
in 2006."%' In this Decision, 1 exercise my expertise in the management of the State’s
resources to ensure that the public interest is protected.

B.  Applicable State Law Governs My Evaluation of Whether Appellants’
Proposed Remedy in the Form of the 23rd POD js in the Public

Interest,

In order to evaluate whether Appellants’ proposed remedy satisfies the public
iriterest, | tirh to applicable State law. The Gleason Decision'* found that the “public
interest” was the standard for whether unitization. should be approved under the
applicable statute'™ and regulations'™ in effect in 1977 when the unit was formed, '*°
She alse found that current regulation, 11 AAC 83.303, “is not inconsistent with Section:
10 of the PTUA or the-former regulations.” [1d.] I find that the subsection 303 criterid
should be considered as part of my review of Appellants’ proposed réinedy. Fiirther,
Section 16 of the PTUA. requires that PODs be: “comiplete and adequate: ag the Director
indy détgriiine hecessary for timely development and proper conservation of the oil and

gas resources of the unitized area.”*®

% [R. 12208)
15! (Post-Hearirig BE, at 2-4, F3; K. 311624, 31173)
" Decesiber 26, 2007 Decision ofi Appeal In Exxoniobil et al. v. Staie; 3AN-06-1375) Civil,
¥ Gleasori Decigion at 5-6, citing former AS 33.0%.180¢m}.
"™ Gleason Detision at 4-5, siting fofiner 11 AAC 83:340, former 1 AAC 83.345.
5 Gleason Decisionat 2.
¥ [R. 9496-7]
PTU REC_31425
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: The credibility of the commitment being made in the 23rd. POD by the WIOs is a

crucial factor in evaluating whether Appellants’ proposed remedy is in the public interest.

As I explained fo Appellants at the outset of the hearing, [ need to understand why DNR

should believe that the WIOs will bring the reservoirs in the PTU into production and its

resources to market now when it has failed to do 50 during the first thirty-one years of

unit operations and when it has a record stretching back aver twenty years of walking

157

away from commitments,

C.  Analysis of Factors Sét Forth fn 11 AAC 83.303

To make the determination that Appellants” proposed remedy Iy necessary and

advigablé to protect the public interést under 11 AAC 83303, I must find that it will (1)

i

ptomote conservation, (2) promote the prevention of economig and physical waste, and
(3) provide pratection for all the parties of inferest, imcluding the State. 11 AAC
83.303(a).

Iii evaliiating these criterid, I will consider (1) environmental costs and benefits;
(2). geological and engineering characteristics of the reserveir, (3} exploration activities in
the PTU, (4) the economic costs and benefits to the State, and (5) other relevant factors,

including Appellants’ failure to diligently develop the uiiit over the past thiity-one years.

-

1 AAC 83.303(b).
What follows i my discussion of the factors gef out in subsection .303(b), as they
apply to the 23rd POD, followed by my findings undet subsection .303(a), including mmy

finding that the 23rd POD is not riecessary or adyisable o protect the public interest.

1 fe ot 67-68]
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1. Environniental Costs and Benefits
Environmiental ¢osts of development are generally minimized through unitized

development of the PTU resources as opposed to individual lease development. The 23rd

POI is consistent with this. But PTU termination does not preclude the formation of

new units and thié State can still realize the benefits of unitized development of the PTU

reservoirs.

2. Geologic and Engineering Characteristics and
Hydrocarbou Potential

The PTU containg hydrocarbons in the;ffclldw:iﬁg; resérvoirs: Thomson Sand and Pre-
Mississippian metdsedimentary strata with approximately 8 trillion cubic feet of gas and
several hupdred million barrels of gas liquids in place in the form of a retrograde
condensate. In addition to the gas and associated condensate, hundieds of millions of
barrels of potential ofl teserves are present in the oi fifn of the Thomson reservoir and
also in imultiple shallower, overlying Brookian reservoirs.™ The Thomson Sand

reservoir is under very high pressure, exceeding 10,000 PSL. "**

"' [R. 63940, 824; HE 58, R 30069(cunﬁdenhal),1}E 171, R, 30187(confidensial); R. 16479{confidential)]

: §39-40) Hydrocarbaps.can octpr i 1hé foriiia of gages, liquids' orsauds.Whenthey cmtasoﬂ. gas, and
$24 con jensate, they ate el producible; valuable resources. A gak copdensate réseivoir 15 one in which the fluidy
under indtial reservair pressuts end tetperatare conditions exist id 4 single fliase (all gas). The dense gas that
occurs. there originally has liquid i varying gmeamts, dissol\md in ft, depénding dpon the géologic. conditions: of
deposition and upon, pressure and temperature conditiony in the regervoir- It geperally-is beligved thiit the. Hiids .
e:ustmmally atornwdow pomlmthe reseryoirand tﬁatcomponcnts in terfain proportionk begin to: condense to- G
liquid in the ressrvoir when reservoir pressura declifieq. Tl formstion of liquidé Fotv fixbhires: when - pressuse
decreases at constant temperature is called retograds ‘vondensation, When hquid condenses ix the Feservoir, it
“wets” the formation, adberes {o the rock pariicles, and may. it come out with tha pas that ig prodiced.. 1 follows
that if conditions of pressure, temperature, and composiﬁon can b maintained: in-4 natoral gas-tondensat reservois
50 that all the liquid fractivna remain in solution in the gas undlt,be ‘285 reaches ﬂ:ssurﬁ:cu, snbamnuany all of them
can be removed. Liguids recovered ffom gas:at tha surface in mechanical s::pmtors are ¢rade oil thit can be
transported fo market in an oil pipeline. If, however, conditions are induped in thie vatural reservoir thist permit .
liquidé to condense in hie sand or paraus limestone and “wet” e formation, a. large proportion of the liquids will [
fiot be' exiracted by any ardinary means. Injection of gas, water or other fluids fo maintain pressure or retard pressure |

-
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In a high-pressure retrograde condensate reservoir with suspended hydrocarbon.

liquids like the Thomson Sand, a considerable portion of the liquids will fall out of
l suspension (condense} in the reservoir and become unrecoverable when reservoir
E pressire drops.'® This loss can be mitigated by maintaining reservoir pressure while
producing liquids. This is accomplished by initially producing the high-pressure
reservoir with a gas eycling project.'®!

It a cycling or injection operation, gas and liquids are initially produced together.

Then liquids are stripped and the gas is re-injected to maintain reservoir pressire until an'

optimum amount of liquids have been recovered. In a gas blow-down project (primary
depletion), prodiced gas is not injectéd into the reservoir to maintain pressute, As 4

result, a significant amount of gas condensate will be left in the reservoir-and prodiictian

E
i
!
3 | from the Point Thomson oil rim will be impaired. Primary depletion a§ a. gas field is the
least efficient and résults in the lowest hydrocarbon recovery.'® The 23rd POD proposes
i a minirial, iominal ¢ycling project of the high-pressure Thomson Sand gas reservoir.
3 Under the plan, Appellanis propose to initially drill one prodiction, one injection,
and one disposal well. They alsopropose to. construct facilities that would be capable of

producing 10,000 barrels a day of gas condensate beginning in 2014 ffom the single:

prodcing well in the Thoimson Sand gas reservoir.'** Appellants suggest that they will

also drill two more wells to leam more about one or more of the other reservoirs in the.

is- ong method. of combating this loss. Sce, generally, Williams. and Meyers, Manual of OH aid Gas Terns, 11

37 PTUREC 31428
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unit; the Brookian oil reservoirs; the oil leg of the Thomson Sand reservoir; or the Pre-
Mississippian reservoir below the Thomson Sand.'® Under the proposed POD, tha
facilities could be expanded later to produce from more reservoirs than the Thomson
Sand.'®?

The 23rd POD is a modest comuitment to temporary production of the Thomson
Sand gas condensate beginning in six years. Appellants make no pretense that the 23rd.
POD will put the Thiomson Sand reservoir intg production at anywhere near its poténtial.
Appellants say that they will expand the facilities and.production if the new data obtained
from the 23rd POD work. indieates that further development would be appropﬁatc}'“
There is also no commitment to produce the unit’s considerable: oil reserves.®’ The
Brookian aceuniulations; including Flaxman, which fested miore than 2,500 baivels 6f
oil/day in the Alaska State A-1 well; and Sourdough, which BPXA announced in a 1997
press relesse as 3 discovery with 100 MMBQ of recoverahfe oil; contain hundreds of
millions of barrels of oil. The 23rd POD sets outno plans for production of oil from any

of these teservoirg or resources.’®

Lally: Y 30007-8} It is:unclear how Apnge“anﬁ atp treating the xpabgion leaies ini the proposed 23rd POD. Y
isksd at.the remedy ‘hearing whether the Z3rd POD assumes thie inoligion of ady of thé-expairiion leasas, and. the
résponse was unclear; bnt included the comment that Appellants world like:fo £ngoge in a discussion with DNR 2s
1o the status-of those leases. [Tr. at 158] The November 27, 2006 Conmisgfoer’s: Décisicd .imade it clear fhat
Appellanits hnd breached the Expansion Agreement and that the State wa enfitled to hava thé expansicn leases.
coritragf out of the PTU and to receive payment for the breach. Thie penalty dus uhder the Expansion Agreedient. was-
paid 8¢ the eiid of Tyne 2007. The expired expansion leases, following thelr vontraction out of the PTU, wefe 27721~

887] Thus, it would be inappropriato for Appellants to include any of thieseJeases isi the proposed 23rd POD.
18 e L PO
(HE'S, R. 3011-14]
1% (RS, R. 3011141

7 (HE S, R. 30008; 30013 HE'55, R. 30069(confideatinl)]
1% [R. 824, 11761, 30069, Tr. at 317-8, 366, 519(confidential)]
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3. Prior Exploration
The discussion of the unit exploration activities in Director Myers® decision is
incorporated here by reference.'® No exploration activities have occurred since that
decision was written in 2005. Section [ of this Decision sets out the unit history regarding
varioug plans and agreements to develop and explore the unit and the dispute between.
Appellants and DNR over these activities, or the lack thereof.
By 1982, Appellants had drilled sufficient exploration wells to confirm that the
PTU was undérlain by very large hydrocarhon deposits. No unit wells have béen drilled
since 1982, In 1983, ExxonMobil stated that sufficient drilling.had been accomplished fo
establish- within reason the area and poténtial commerciality of the field, and any further
development activity would constitute economic waste:'" Appellants have conducted
many studies of the unit area since 1982, and theyha\'fe: obtained seisotic over the entire
unit m!‘ll
4. Economic Costs and Benefits to. the State
The State will economically benefit from development of thé Point Thomson
acreage, The State will receive royalties and taxes on whaiever production that gceurs.
‘The IPS facilities and the additional geologie; engincering and other data deseribed in the
23rd POD could be used to advance development. Implementation of the plan inay add

jobs to our economy.

1R, 639-42]
" [R. 296-98]
"R 177,179]
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The cost estimate for the 23rd POD is $1.3 billion.'”” Appellants state that the
resulting facility is nat economic, will not result in 4 profit, and can only be justified as a
reservoir test facility that may lead to further development of the unit. 173

The State will also incur significant costs under the 23rd POD. The State will
have to wait until the end of 2014 for what is essentially nominal and may be temporary
production of gas condensates from the Thomson Sands,'™ Delayed production is
potentially a significant cost to the State.'” There is no commitment in the 23rd POD to
produce all of the unit’s oil and gds résources or to maximize ultimate hydrocarbon

recovery.
5. Other Relevant Factors
a, Commitment of Gas in First Open Season.

In the cover letter submitted with the 23rd POD; Exxoanbil made a eonditiorted
offer to commit to ship its gas during the first open season. “ExxonMobil, as an
individual awner;, will fully participate in and make commitments for-its Point. Thomson
gds: it an open séason- for' a gas pipeline (producer owned, third-party owned or sotme
other combination) in that pipeline’s open season oh tetms and conditions ne. less
favorable to ExxonMobil than those upon which other shipping commitments are

made.”'" During the hiearing, ExxonMobil was asked to define those terms and explain

2 (15 5, K. 30001, 30004]
R IR, 31091y

U3 1Ty at 1025]

" [HE §, R. 30000-1)
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‘"7 Mr. Haymes provided further testimony on this issue in

the nature of this commitment.
his post-hearing affidavit, stating essentially that ExxonMobil would commit to ship its
gas if it could be assured that the commercial terms were comparable to the best deaf
offered to any other sh'ipper.m This testimony did not define this commitiment adequately
enough for DNR to be able to rely on it. It requires the State to bear the risk that
ExxonMobil will be able to successfully negotiate tariff terms with the pipeline owner.
While it may be commercially reasonable for ExxonMobil to couch its offer in terms that
preserve its future ability to negotiate tariff conditions with the pipeline owner, the: choice
to not define its commitment eliminates its value to the State.
b: Failure to.Diligenty Develop
My evaluation of the 23rd POD is informed by the umit’s history, which is
discussed in detail above. In the face of this history, all Appellants, except Mr.
Brusenham, testiffed that they aré pléased with the pace of development to date. 173 They
also claim that by approving their past PODs, DNR has condoned their rates of
exploration and development,"™ This argument 1§ not suppoited by the record.
As documented in. this Decision, thé failure to adequafely explore and. delineste:

the Point Thorsot regources ~as promised in many PODs ~ and the faihure to commit to

production has been the canse of DNR’s frustration with Appeflants since 1983, These

fhilures played a central role in DNR’s (1) decision to contract leases out of the unit in

1985 and 1990, (2) threat to contract the unit in 1993-1995, (3) conditional approval of

T Py, at 1021-1023]
7 (R, 31059-60]

1% IFy. at200, 265-6; R. 31045 , .

19 aAppcllants’ Post-Hearing Briefat 11 [R. 31170) PTU REC_31432
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many PODs, (4) refusal to approve the 12th POD, (5) rejection of the 15th and 16th
PODs, (6) threat to default the unit in 1997, (7) refusal to approve the 1998 Expansion
Agreement; and (8) reluctance to approve the 2001 Expansion Agreement. It was also
the basis for Director Myers’ default decision in 2005, as well as for Comrmissioner
Menge’s and Acting Commissioner Rutherford’s termination decisions in 2006,
Moreover, DNR. approved two Expansion Agreements and several PODs
expecting that Appetlants would drill wells that ultimately were never drilled. Appeliants
promised to drill a 1985 well, a 1990 well, a 2002-2003 season. well, and a 2006 well.
They induced DNR to approve Expansion Agreements: and PODs with commitments ta
drill those wells. Yet, Appellasits did ot drill any of these wells.

These facts have influenced my evaluation of the 23td POD because past
performance indicates a pattern that I can reasonably detérmine will be repeated absent
clear evidence that the pafteim bas clianged. 1o light of this history, I find. that the 23rd
POD is not adequate to insure timely development as Section 10 of the PTUA requires.

The lack of drilling directly impacted Appellants’ ability to timely produce this
resource: Appellants asserfed during. the hearing that, becduse the unit: has not beex
adequately explored, many unkriowns remain and they cannot commit fo more robust
prochiction of the Thomson Sands reservoir and cannot: comtnit to produce the Thomson
Oil Rim and Brookian reservolrs.'®! These statements, coupled with. the unit history

discussed above, establish that Appellants have not exercised reasonable diligence in

exploring and developing the leases in this unit. Further, given that an unreasonable

ui rﬁr'r; at 113, 185, 2,'43. 282, 7506-71 0; 748-765, 858)
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amount of time has passed without adequate exploration and development since
Appellants first acquired leases in 1965, since the unit was formed in 1977, and since
massive quantities of oil and gas were discovered in the early 1980s, it also serves as a.
basis for termirating the unit:
c. Unit Qperating Agreement
Appellaots claim that 1 can be assured they will abidé by the comimitrnents made
in the 23rd POD because they have proposed amendments to their agreements subjecting
decistons régarding uhit operations to majority vote, thus removing a “oris party veto.”
Specifically, they propose amending Article 4.2 of the UOA so that miatters subject to
vote under this section will be approved by simple majority vote, and amending Article
I5 of the UQA to imodify when ExxonMobil can be removed as unit operafor.'® The
‘amendments are not effective until Congco agrees. For this reason, BPXA, Chevron and
ExxonMebil have signed an interim voting protocol in which an affirmative Vote of any
two-of the three is binding, '™
Appellants portrayed the ameéndments and the protocol as eliminating bartiers. to.
development. Biit ‘thesé representations are not supported by the cage presented by
Appeliants, by the amendments themselves, or by the terms of the applicable agreemenis.
Under the UOA and the PTUA, the WIOs assign their right to e¢xplore and produce to the:

unit operator, ExxonMobil."™ Ths amendments do not modify ExxonMobil’s exclusive

powers and responsibilities as. unit operator under the UOA and PTUA to ¢ondict unit

e r—
~_’.'?"'[& 32 gﬂxsosoa'u ~ PTUREC 31434
M [PTUA Sec. 4, R..9493; UOA At 8, R. 9932]
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exploration and development operations. Rather, the only effect of the amendment on the
unit operating agreement is to change the percentage réquired to supervise and control the
unit operator in af operation from 67 percent to simple majority.

This amendment might improve the chances of unit development if ExxonMobil
was the only barrier to development. But BPXA and Chevron said they were satisfied
with ExxonMohil’s performance as unit operator and that they approved the PODs that
had beer submitted.'® At the hearing, Appellamts were asked what would constitute
adequate gronnds for retmoval of the unit operator if having DNR. terminaté the unit for
failure: to submit an adequate POD- was not adéquate gronnds.'® With the excepiion of
Mr. Brusenhari, ali of the WIOg answered ambiguously.®” Given this testiinony, it does
niot make sense to conclude that the amendments will alter the pace of tnit dévelopment.

Moreaver, Appellants would have me ignore that the PTUA and UQA have af all
times granted Appellants Gther tools to accelerate exploration:énd developmerit, if they
biad so desired,'® An individual lessee has always had the right to unilaterally force a
‘well to be drilled so long as it was willing ta bear the cost. Further, individual lessees
have: always had the power to drill 4 well on any leasé in ‘which they hold a majority
interest 56 long as the unit operdtor declines to- drill after ninety days: notive and DNR

approves the well. '*

S ITY, at 220, 265]

18- FTE. at 880, 1620]

', ot 8872; 1020} .

TR, 9500 (PTUA Ses. 13), 9930, 9932 (UOA. Art. 4, § and D)}
- "B PTUA Section 13 [R. 9500]
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Not all voting matters inn tlie past were governed by thé 67 percent voting

arrangément Appellants séek to amend here, Rather, the parties chargeable with the costs

of a certain operation are permitted to vote in proportion ta their cost obligation. Thus,

the WIOs who are responsible for the majority of costs of an operation have always had
the right to contro] and sipervise the unit operator in the performance of that operafion,'*®

The proposed amendment does not change this cost voting arrangement.

Thus, despite having these todfs at their disposal, there is nothing in the record that

indicates Appellants attempted to use these provisions to force ExxonMobil to initiate

exploration. and. developraent, This may be explained by the fact that they have always

been satisfied with ExxonMobil’s decisions regarding the pace of exploration and-

development. Or it may be: explained by the fact that these provisions wete irisufficient
to trumipy ExxonMobil’s. general powers a§ unijt operator. -Finally, it may be that ather
lessees lacked the will to challenge the decisions of the unit operator. For whatever
reason, this history gives no indication that the proposed.amendment will do aything to
change the status quo.

Another point not addiessed by Appellants but evident from a close reading-of the

;
]
i

record wag that the document amending UOA Article 14.2 also creates a ‘new UOA
Article 15.8 addressing, removal of the it operator that appears to conflict with the unit
agreement. Under Section 5 of the PTUA, ExxonMobil ¢an be removed as unif operator

for default or a failure to perform its duties.'” The proposed UOA amendment sets a

" 1UOA Sec. 14.1 and 142, R. 9937}
™ [R. 9494] :
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much higher standard for removal of BxxonMobil which could only bé removed for a

substantial breach of a material condition.'"? At best, these amendments; apparently done

hastily in an attempt to assuagé DNR’s concerns about how ineffectively the unit had

been managed, have the potential to create legal issues among the WIOs.'

In' summary, notwithstanding Appellants’ répreséntations to me; it does not appear
that the proposed amendmenits to the UOA would materially change tlie-way the unit will
be operated. Moreover, the testimony of BPXA and Chevron contradiéts the way they
portrayed the probable effect of the amendmerits. If BPXA dnd Chevron are pleased with
ExxonMobil’s performance and the PODs it his submitted; there is no reason to believe
that, their ability t© “superviée’” ExxonMobil will make 4 significant differéiice in the
appirodch taken thus far te PTV development. Further, BPXA, Chevron, and Cenoco
may have had tools at their disposal to “sipervise” BxxonMabil earlier in this unit’s
history and simply chosen fiof to usé them, There was no eredible evidence offered
during this proceeding that they will use this “new” tool of majority control to alter the
status quo.

6. Conservation
The 23rd POD would proniote a modest leyel of unitized development, which
theoretically promotes canservation because of shared development goald amionig the
WIOs. This effect has not been evident in the PTU to date. But, by termiinating the unit

and re-offering the leases, DNR could allow new WIOs to have the opportunity to

191
[R. 30856
% Thiig conclusion is ot alfered by the amendment of the 2000 alfgnment agregments Appéllan(s refereced-on.
rumaﬁd. Regardless of the fmplication of Appal]ants' view of the amendment; this dacumiént does-tiot override ot

othiettyisd alter-the UOA or PTUA.

16 REC
; PTUREC 31437

Exc. 000706

[

b

a

{{W a b [— o

o v R ey R e

[R—




ed g Ly

actively work toward production:

7. Prevention of Waste

The concept of waste includes both physical and economic waste. Physical waste

is loss of hydrocarbons resulting from the method of production. The AOGCC has the
statutory responsibility to guard against-physical waste. DNR has both responsibilitiés.
With the 23rd POD, the Appellants provided a plan that commits fo a small-scale pilat
projeet. They algo stated that “[w]eé continue ta believe that gas sales from PTU resources

will generate the maximum benefit for the state.”’** Appellants’ plan does not adeqiiitely

address the patential waste of gas condensates and the potential waste of leaving the

Thomson Sands and Brookian oil resetves it the ground,

Designing production facilitiés ob a small scale initially and expanding them once

: the best method of producing a reservoir-is koown may effectively prevent econemic
waste,'”
i 8. Protection of All Parties of Interest
; a. Appellants® Interests
The 23rd POD protects Appellants’ interests by allowing them ta retain the unit
; without putting it into full prodnction. Appellanis assert that they will sperid $1.3: billion

their perspective relative to the valie: of thie resources in the unit area. In the recent

Chukchi Sea lease sale, $2.7 billion was spent to acquire leases over an area for which

' [HE'5, R. 30000)
" [Te, 4t703-20]

PTU REC_31438
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there was considerably less geologie, geophysical and engineering knowledge and that is
hundreds of miles away from production infrastructure,
b. State’s Interests

The State’s interests are not protected by this POD. The State’s primary interest is.
in responsible production of the hydrocarbon resources in its lands. Thi$ plan fails to:
commit to investigate and develop all of the hydrocarbon resources: oil; gas; and gas
condensates. After thirty years of tinitization, a nominal commjtment fo gas condensate
production six years hence is insufficient to fulfill Appellants’ development obligations.
The States interests are better served by unit teimination.

Appellants assure me that they will expand production after this POD is completed
provided they are satisfied with what they leamn about the reservoir between now and
2014. The unit history, however, reveals a. clear pattern of DNR telying on what: is:
assumed to be good fiith commitments to compléte PODs with promises te drill wells or
perform other activities, only t6 abaridon these commitments-once a POD is approved. As
described elsewhere in this Decision, I am not persuaded that this long-standing pattern
of broken commitments will change. The rigk of non-performatice: of both the 23rd POD
itself, and the promises- Appellarits make in sipport of the 23rd POD, as assessed. on this
récord, lead ine to conclude that approving the 23rd POD will not protect ths State’s
interests. The State’s-interests are betfer served by unit termination.

It is also not in the State’s interest to approve the 23td POD because (1) it appears
that Appellants have not undertaken. the necessary development studies and permit
planning to-énsure that they can, or will, complete the project as promised; (2) the térm of
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the 23rd POD is too long; and (3) it includes np meaningful performance benchmarks.
i. Permitting Risks

During DNR's review of the proposed 22nd PODs, Appellants asserted that
without completing necessary studies and permit planning, they could not commit to
major development projects. ExxonMobil explained that it could not receive project
approval without completing screening studies, Conceptual Engineering studies, and
Frent End Engieering Design (“FEED”) studies.'®® Once a project progresses beyond.
the FEED stage it enters the final Detail Design phase and, according to ExxonMobil, it
is then eligible to be considered for: fundiiig or sanctioning.'”’

ExxonMobil concluded that a reasonably prudent operator would not. commit to a
project without completing: these stages of project review: “Systematic and
comprehensive planning and analysis is essential to chieving a successful project. . , %
ExxonMobil elaborated:

Prudent project management and engineering requires that certain work
products be in place before making & sanction decision and those prodcts

& BPXA and. ExxonMobil have previousty ‘cited i comprehensive screening procest: 4 projec) vsiderpges:
before obfaining: company- appraval as @ primary reasan for why they could rot cogmit fo praduction thmxgh gag
cycling.in their 22nd POD.. ‘BP sated that' the: first-profeet phasa or stage is screening; which aualyzes préliminary
datd to defermine economic projects; [R. 692) After-screening, the best projects are revmwed at thie Cancepﬁld
‘Enginering stage. [R.692] At lis phase of project review, tho prclimma:y design wark: i completed fot"each
pidject that hag been. advanced, [R-692I This stage yields more rigorous, detailed, dnd ralistle cost estimatea.
Otice the. Coneeptual Enginieéring phase is compléted, proposed projects can move fo the FEED stape, which entaily
experts selegting the- opumal design’ for this idesitified project, adding greater design deteil, ;identifying vendors, nd
obtainjng quiotes for major equipment coriporents.. [R. 692] The result of this work becomes the. design’ basis for
purcliase-orders issued for. major production equiprient dnd for environmental assessments and permitting. [R. 765)

Agcording’ to Exxonbjobil, afiet FEED is. completzd (he preject can move to the last stage: Detailed Design.
[R. 766] .

- UTIR. 766) -
" [R, 764] BPXA also relied on thit argbment in its briefing to Corminissioner Menge. [K. 692, 870, 895]
BPXA maintained “the systematio procedhres most likely ta resalt ip a successful project da not provide for sametion
until after EEED ig completed.™ (R. 896] BEXA went on to explain that beonise a new gas tycling project had not
completed FEED, it was unreasonable-for Director Myera tg ingist in 2005 thal a gas cyeling profect have approval

within one year; [R. 896]
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must be predxced it a logical sequencé. The work plans and activities set
forth in the\fdified [2Znd] POD for progressing gas sales development
and for undeaking evalvation of alternative development scenarios reflect
this sequenta]progression of a project. [R. 743}

BPXA has also enmptusized the importance of planning to any successful projecti
A reasonabk prudent operator doés not commit to development of a

major projed without first completing substantial study to define a project
that is likely v succeed. Any development project at PTU will be what

planners cimncterize as a ‘mega-project’. . . Systematic and
camprehensi e planning is essential to increase the odds of a project
sueceeding,

Mega-prq;ects should not be schedule driven; becausg schedule driven
almost ; Costs increase, and quality decreases.

Desp:tc preme ta adhera to a schedule, the final product may be delayed
because of th€ lack of adequate planning. Moreover, without: sufficierit
‘planning, the project may not work as intended. (Emphasis added) [R.
905]

11 the propeed 22nd POD, Exxon Mebil also explained that because of regervoir
uncerfainty, potental gas cyeling projects were stuck in the Conceptual Engineering
phase and could noyprogress beyond this stige without having reviewed tesults from the
next well tests.'?® Wihouit having coripleted these critical studies, Appellants eoncluded
in. Novetiber 2006 tat-they could not possibly commit to a gas cycling project. ™

However, int 23rd POD, Appellants are apparently willing to skip the necessary

project review phaes (L&, Coniceptual Engineering, FEED, and Detailed Design) and

ki [R.. 748] Exxonkb‘bil mamtamed that it needs to begin 4 now Cunccptual Engmccrmg (CE) study for

e [& 743-43) BPXK ngied: “Tr m“u’m b& ma.ponsiblc ‘a5 inconsisteat with the RPO Stindard 1o skip ibe
planning stagss and 1o scxfion 2 major [development] projeel within. tié time period [ie., five years) of: the
Modified POD.” [R: 881/ EIXA concluded: ‘By sia stretehi of the imgination coild 4 redsonab]b prodent opérator
of the PTU in 2005 cotnni b be in production in four years,” [R. 896]
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i commit to a major production project costing approximately $1.3 billiom.”  This

commitment to production through a gas cycling project is inconsistent with Appellants”

previous statements that prudent oil field practices require the completion of Conceptual

Engineering and FEED studies before project sanction. The current “firm commitmenits™

also appear to conflict with Appellants™ past history of walking away from gas cycling

projects due to the latest cost studies or reservoir modeling studies.?®* Over the history of

the PTU, ExxonMobil has made cornmitmients to gas cycling prior to completing studies,

only ta tell the Stite that they could no longer fulfill their promise to prodiice.

hydrocarbons after reviewing the results-of these studies.®® The State cannot risk having

another project promised by BxxonMobil caricélled because the completion of a FEED

study in:2010 “shows” that production i né longer economic.
Representations during the remedy hearing regarding the permitting pracess also

lead me to disapprave of Appellanis’ proposed remedy. In support of its proposed 22nd

POD, ExxonMobil argued: “A development project-at PTU will require a large number of

2 Under the 23rd POD, the. Conceptual Engineering phase wil) be completed in Detember 2008, [R, 30011)
‘Thi# sppears-to-conflict with Exxon’s previous statement that it coyld dot oottipicts. thiy developmeiit phasa uniti] it:
‘drills a-now well and reviews the results from the well lest, [, 748] Under the-23rd POD); howeves, hew wells:asid.
lhﬂFEED stage-will nctbecump]ewd\mﬁuow [R.30041)

& For-example, in BFKA's October 2006 brief to Commissiotier Menge, it explained that inifial indications
shotied that 4 gas cyeling project was an the margin of being commercially vigble after devoting “substantial
resonicésy to attenipting o manage the risks. and to design. s reasonably prudent gas cycling project: [But] b the gas
cysling project was advanced into: the. Front. End. Engineering Design: (FEED), nowly available daty forced re--
evaluntmn of the projeot. Tha neweést, most roliable: models.. . . increased the likslifood that the resetvoit s more
disconiected. thim Wwas prévicdsly believed. ... Around the same time . . . the estimaied costs for copstmctisg 4 gas
cyeling: project hos increased, by apprnxmxate]y 30%, Between the dccreasmg estimales of production and the
inicreasing estiniatis of costs, the per unit cost of dévelopment doubled,™ [R. 863-5] BPXA therr concluded' that the
FEED study showed' that the gas cycliig project wa§ not commercially viable and ot a project that a reasonabls,
pmdcnl operator would parsve. [R. 865, 897] However, duting the remand hearing, Appellanty said there was
significant uncertfity regarding e resérvoirs. It i$ unolear how they could make such definitive statemunts
regarding: the vinbility of Kiquids. pmd\mtmn 1 2006, and thén . 2007 say they-really don’t koow how much oif or
condenzateg exfst in the unjt: This testimohy further thidérinines their credibility,

293[R, 631-3, 864-5].
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permits from multiple levels of governmental authority: . . . To obtain necessary permits
in  timely manner so development can proceed on schedule requires substantial advance
planning.” ™ ExxonMobil discussed how National Eavironmental Policy Act review
requirements and Alaska Coastal Management Program consistency review process have
to be completed before permits can be issued.?®® BxxonMobil explained that it could not
plan for these permits because the “.. . environmiental review process cannot begin until
the projectis adequately desigiied. , . "% ExxonMobil cencluded:

Permitting for a. development projeet can be a key risk beeause of the

uncertainty i the schednle of project dpprovals and the conditions that

may be plaeed ofi ‘project permits. This risk ¢an be managed and rediiced
by devoting time and to-planning the permitting process. .

Muth of the planning for permitting dépends on particular details of the
project, 30 it is not possﬂa}e to complete the pemm planning until
Conceptual Ergineering is concluded and generally it is not pracucal to
apply for perruits until FBED. i3 undcrway or qample;ed Sound project.
management requirey that a permittiug plan be in place before major
expenditureson engineering. [R. 754-55]

[T 'agree-that.obtaining the required permits from the federal and. state agencies is likely to
be a complex and time-consuming process in.light of how little of the engineering and
technical work. necessary to. develop this unit has besn done to date. The 23rd POD
réquires the State tobear this considerable risk.

The 23rd POD project was agreed. upon by Appellants several weeks before the
hearing.””’  Under the 23rd POD, Conceptual Enginéerng will not bé completed unfil

Degenber 2008, which is the éarliest stage that Appellants suggest that they begin their

™R, 754)
R 753)
28R 759]
 [Tr. at 783]
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permit ‘plannihg;m Given how permitting for a development project can he a key risk, it
mmakes little sense to approve a POD that, according fo ExxonMobil’s past
representations, eannot adeguately complete permit planning.  Further; given
ExxonMobil’s narrow interpretation of its commifiments made to the State, the State runs
a considerable risk of seeing ExxonMobil fail to satisfy benchmarks because of
“permitting delays™>® that are largely within Appellants’ control. Approval of this plan
merely serves as an invitation for ExxonMobil to abandon this project under the guise of
permitting: da],ayﬁ ordenials.
il. Terim-of POD
‘The full termy of the praoposed 23rd POD extends fromi October 1, 2005 to
Degember 31, 2014, a little more than nitie years:2'" The six-year remaining term of the
23:d. POD does not: protect the State’s interest. It is in the State’s interest to regiiire
PODs5 to be submitted annually with idenfifiable benchmarks to be achieved edch year:
‘This gine-year ferm can be divided into two. coniponents, a three-year retroastive period
and 4 ¥ix-year pro¥pective period.

It is comimon during the early years after unitization to approve five- or. six-yedr
plans to.accommodate facilities construction sohediley. For units that have existed for
more than ten years, PODs that are one of twié yédrs long are common.

A unit operator's obligation to: submit a POD comes from Section [0 of the unit

agteéiént. DNR monitors WIOs® progress toward meeting the commitinents made in

R 754:5) )
[R.384-7, 12179-80)
17 [HE 5, R; 30004-5] L
PTU REC_31444
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the leases and unit agreement to develop the resources and bring them to market by

reviewing PODs. Because the term of the leases and unit agreements are- determined by

continued progress toward that goal, PODs are an important toof in the management of

the State’s respurces.

The purpose of submitting a retroactive POD is to create the illusion that the WIOs
saw a retroactive. term of this POD as appropriate because they continued to study the
reservoir after the 22rid POD wag rejected ™ Retroactive approval of a POD s not
appropriate.  This unit operator has not opérated with the contimitous approval of DNR:
‘There have been no approved unit activities since the 21st POD expifed on September 30,
2005. It is donsensical to approve a plan that covers a time perfod that liag already
expired..

The remaining six-year term is alsé inconsistent with the State’s interesty because
it. does. not include meaningfil benchmarks and is inconsistent with DNR's practice in
mapaging nits. I ity post-hearing brief, the parties offered performance henchmarks
thronghaut the six-year femaining terin of the POD. The explanation offered at the
Lieatitg was that the long term was necessary because “if th¢ POD was of shorter
duration that creates a lof more wneertainty:*2'> ‘While a six-year term might create rioré
certainty for the WIOS, it would create uncertainty for the State. A long term without

benchmarky increases the risk of non-performaiice during the term and does not allow for

 [R.93.4)
2Ty 4 1049)

PTU REC_31445.
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interim adjustments:

BPXA suggested that DNR should impose benchmarks in its order.?® The parties

were asked to file briefs detailing their perspective on DNR’s authority. They argued that

DNR could impose benchmarks only with their consent. Regardless of whether that

position. is correct as a. matter of Jaw, it suggests another issue that Appellants may

T

litigate,
Specific; meaningful performance benchmarks within the 23rd POD might have

resolved this issue, Appellants could. have offered to voluntarily dissolve the unit and

They could have made their conimitment to put all of the unit’s resources into production
‘more’ credible by offering to contract the upit to the boundaries of the existing
participating areas at the end of this POD), or to coptract the unit now to the area included
in this POD. They could have offeréd finanicial penalties t6 cormipensate thie State for

delayed production and lost lease sales revenue. Appellants argue that [ have oo

anthority fo impose these pendlties,. that only they have the ability to- offer them, yet they
do not."
¢. Public Interest
I have a conistitutional aid statutory obligation t ensure that development plans

are in the public Interesf. Based on the subsection .303 analysis above, I find that it is not

necessary or advisable or in the public interest to-accept:the 23rd POD 85 a remedy in this

Ty, ot 866-K67)
M [Post-Hearing Bricfai 15-22, R. 31175:82].
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proceeding, Additionally, DNR has serious doubts, based on the unit’s history and the

credibility of witnesses testifying at the remand hearing, that the promises made in the

POD will ever be kept. In Section I of this Decision, I detailed the numerous instances
where Appellants failed to follaw through on what appeared to be unequivocal
commitments to develop and produce resources fromi the PTU. In light of this history, |
made it very clear to Appellants that théy needed fo convinece me that they could be
trusted to follow through on the commitments set forth i the proposed 23rd POD. At the
beginning of the hearing, I told Appellants that “I.need to undérstand how, in light of the
history of this unit; DNR can be assured that the commitments made in the 23rd POD
will be met.”2** | also said that “T fieed fo understand why you think it is reasonable for
DNR to approve @& plan -of development that confinues for six mere years and does not
appear to have any intervening enforcement benchimarks.**'® I told Appellants that “I
need to understand. yotur view on ‘what will happién if any-of the commitments in the 23rd
Plan of Developnienit are riot timely performed.”" Finally, I warned Appellants that it
was absolutely critical to convince me that they would follow through on the 23rd POD:
Now, let me be very clear, 1've looked through thé history of the onit and a
clear pattern enérges. DNR’s patieiice was exhausted when a decision
wis made to- reject the 22nd Plan of Development. Your job iy fo
conviiceme that the pattern has been changed ....[Tr. at 68]
Thus, at the autset of the hearing, I communicafed ta Appellants that I was concerned.

about whether DNR could trust a commitiient. by them to follow through on the 23rd.

HS 1y .a.w:'zj
Y8 [Tr. at 67
M7 [, 81 67-68]
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POD, and | highlighted the:lack of enforcement mechanisms in the plan as a major ared
of concern.’'®

During this proceeding, I was very troubled by testimony that Appellants believed

they had always followed through with commitments made in prior PODs and with

28

commitments made in the course of convincing DNR to accept these prior PODs.

Even in the face of the evidence discussed. abové, the major WIOs apparently believe that

they have lived up. to.their obligations to DNR,® This perception of compliance should

have been destrayed with the rejection of the 22nd POD if not earlier. Overall, the

refusal or inability of the witnesses to- acknowledge Appellanty’ past failures afid the

manner in which they betrayed DNR’s trust weighed very hedvily against them and:

sighificantly compromised: their credibility. If Appellants do not recognize that they have:

failed to follow through on commitments iu the. past, I cannot trust them. whén: they

that they have always followed. through on. promises to IINR, whether in the form of
approved PODg or otherwise; then they lack the ability to understand what a commitment

' promise to follow through o cotumitmients.in the future. And if Appellarits truly believe
i is and I ¢annot trust themt to responsibly develop Point Thomson's fesouices.

: 2% One oftbe ‘measures DNR mmuonnuy applies to evaluate th:strenpthi of any developets” fntention s to ask
for proof of the commitment of financial resources by the corporation: Becanse-thy. 23rd POD was orly mcenfly
offered by Appellants fo DNR and describes work to be- performed betwrean now: and: 2014, ot of the camipanies
offered evidence that the project hiad been sanctioned by their boards of directora or that Authorizatians Foi
Expenditures had been signed. They did offer, however, evidence that fmding would beprovided. [T, at 1005-6,
1668, 263, R. 31122].
28 [R_ 31052-78]
Mr. Brosenhar was the otily witaess who tesiified credibly on this: issue. He acknowledacd frustiation with.
the paca of davelopment, [Tr. 308-9]
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I found several important witnesses to be not credible. At the hearing, Craig
Haymes testified thres times on behalf of ExxonMobil,?' He is the company’s Alaska
Production Manager.”? He stated, many times, that ExxonMobil was committed to.
following through on the 23rd POD.** Mr. Haymes was ant important withess for all of
the Appellants, sitice ExxonMobil is the unit operator, but I did not find Mr. Haymes: to
be a credible witriéss, At timies, his answers were coniradicted by the record established

in this proceeding. For example; Mr. Haymes stated that “[w]¢’ve been very active in

progressing Point Thomso since — throughout the entire pefiod of Paint Tliomsen .. s

The record severely urdereuts this statément, Frequently, Mr. Haymes® answers were naot
straightforward.” Forexample, ] asked the following question:

Q: Do you think: there's ever a titne when the operator should riot be
given another chance 16 submit another plan of development? Aiid if so,
whien?

Ar Coxmmssmner Trwin, T think the way I'd look-at that is the plans of
development thiat have been submitted over-the years and other time lines
‘have been approved. The recent POD mpdified 22 POD that was rejected
was based on — on a number of reasons. And so what we've done is
looked at those reagons. We've done substantial work throughout this
pedod when ihere’s uncertdinty and brougbt forward 4 plan of
development that {s substantially greater in ferms of thé. production
coriitiiitinent relative to ‘whit we had in thie POD.22. And we've done that
to engnre we taaximize the resource recovery of Point Thomson im a
timely manner botb for the State and the owners,

Q:  IguessId still re-ask though, is there ever a time when an operator
should not be given another chance . . .. . [Tr. at 144-5]

2 [T. at 88, 680, 1011)
" [Tr. at 39}
7 [Sep, for exainple: Tr, at 80-2, 156-7, 150, 162:3, 166; 169 and 690-652]
224. [‘-rb at 93)
s - )
[Tr. at 146-8, 153-4; 1934]
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At times, Mr. Haymes responded to simple questions by offering an angwer in the form

of multiple, rhetorical questions that were largely non-responsive to the- question asked. %

Finally, his general demeanor was that of a witness pritned to reiterate, rather robotically,

ﬁ» = "“ﬁ i :.i

Appellants’ commitment to the 23rd POD.
The credibility of Mr. Haymes was also undercut by his testimony regarding.

assurances, Specifically, he suggested that the lack of “off-ramps” (i.e., circumstantes

where leases contracted out of the unit and/or penalty payments were due. for non-

performance) greatly enhanced the credibility of the proposed POD** This position,

particularly in: light of my comments at the beginning of the hearing with respect to

assurances, was not credible. Such “6ff-ramps” in the context of the 2001 Expansion

Agreement provided compensation to the State for value lost when the unit operator

data since 1985, some’ oi‘ it's been reinteryreted receutly, but nothmg (1 chmgcd wit.h rcwd (3 ﬂm g:nlogy ot‘ this
‘unit; Whai seems to have promoted. this plan of development ig the fict that the 22nd Wrejected and-the nait
terminated. [s that ai all a factor in the fict that in ~ affecting, your decisiva ta coma forward with this 23rd plan?

A: Your Honor, the 23rd Plan of Development is based an'a foundstiarrof objective, tschnical work. Yes, it's-bassd
on the 14 wells ihat have penetrated the:resource, the learnings from.the: 19 wells that have been: drilfed in the unit or
in.the v:eimtyofﬂ:e umit, Ves, ii's based on the.integration of eight 31 seismic programs, it’s based on.the finid
samples we've.got; Thern bas[sic) been many different interpre(ations of that data over the years anil the various
model olitpuls you can gef cai be very different. As:you saw we’ve run handreds thousands:of runs to:come up.with
ouf citrtent resource estiimate. S0 that's been a factor, The other factors are that when you look back in.time thors.
was defnitely a focud in the 2001 time fame op. 4 large scale gas oycling project. And,some of those risks were.
recogmized, perlisp# [4t6¢ than yoi would have liked, bt they ware recognized at:a poinf in tims and that caused
Bvérytiody to agiee that it wasm't prudent to'pirius;, And then at that time we veré active fiscal negotlations far the
gas contract. And so‘thiat shiftéd the. fSicns to a gay develapimenf and Poin Thoniscn is predomixately g2s. And then.
obviouslythc POD 22 wits fejécted by the DNR, 'We thiought it ‘was phidéat Withi respect to. i clicuinitances we're.
in and &0 that’s led us to: step back and’ thmkﬁbnut ﬂul plan qfdcvelopmcnf. And cledcly. yoir heartl that the vesd of
the timely need: for liguids production.se we'ra taking that into sccount: We'vs conisidered. the neetl to. delinsate.
We*ve nsed the last 18 monthy of tzehnical work:16 determine whit our plad of devéfopniest is and corie ip With
this plan based ofi & for of inpuf from the'owniers, .St hay it-bsen a factor? Ve Is it the odly fittor? No. 9 this
plan of development biased on a foundation uf technical work? Absolitely. Canwe do it? Yes; It it prudedt i
managiog the tisks? Absolutely it js. Docs it follow: good-oil and gay field practices? ' Yes, it does: Does it st up
Point Thomson for the future? Yes, it dosa. Does it set it up. for cncpanamn‘l Yes, Doep it.set ft up. given s
uncertainties for us to go In many different ways, a larger cycling: praject; a blow down, & nigir ges- sales or
combmahcnﬂ" [Tt. at 1035-7, See also Tr. at 1048, 165-6, 168-9)

27 [Tr. at'166, 684; R.: 31057- 60]

— iy I
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failed to perform, and they also ensured that valuable leases would-automatically revert to
the State for re-letting and eventual development. In addition, Mr. Haymes focused
solely on “off-ramps,” which he characterized as a type of option; i.e., where the unit
operator had the choice to complete a particular task or essentially opt for the. penalty in
lieu of performance. Those provisions of the Expansion Agreement were penalties, not
options. His testimony persuaded me that penalties would be essential if 1 were to-
approve the 23rd POD, but as long as ExxonMoabil regards penalties as “off ramps” any
penalty would only be a payment to preserve ExxonMobil’s option to further delay
development. Ovetall, ExxonMobil’s testimony with respect to “offiramps” and

assurances. was-unconvineing and thereforé compromised théir credibility.

As with Mr. Haymes, John Zager with Chevron also had. difficulty answering

simple guestions in a straightforward manner:

Q:  Since your company has been involved with Point Thomson: bave
you been satisfied with the progress and developmeént of the project to
dite?

A:;  Commissioner Irwin, yes, we’ve been involved with this project,
you know, from the inception and have been consulted a3 each and every
POD was submitted aod approved by the Department .of Natutal
Resources. So, you know, we kind of are whers we are at this point in
tinte arid progress hag been: made and - and it*s, 1 thin [SIC} now tifne to
move forward with this-tiext major plan of devélopment,

Q:  That's ot quite what I asked. Are you satisfied with the progress
made to date since your company’s been involved with Point Thomson . .. .
Az I guess in a nut shell the:answer would be yes, sir:

[Tr. at2]9-220]

Mr. Zager did riot: wish to answer the question askeéd of hifi, which negatively

impacted his credibility.
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Despite the fact that I alerted Appellants to DNR’s concern over the lack of
enforcement mechanisms in the proposed POD, they could not reach a consensus at. the
hearing about whether imposition of enforcement mechanisms would bé an apprapriate
way of addressing DNR’s concem. Specifically, Mr. Brown of BPXA testified. that it
would be “open” to meaningful enforcement mechanisms:

Q:  Speaking for BP, would BP be open to additional forins of

assurance if the Commissiotier thought they were appropriate?

A:  Yes, BP would. BPis.

Q;  Speaking for BP, what additional types of commitments weuld BP

be open ta considering or using if the Commissioner thought it
appropriate? ‘ _

A:  Well, Commissioner, if you're looking for consequences . . .
BP wiould be open to things from financial penalties, relinquishment and
those serts of things. [Tr. at 866~7, 874, 928-30]

Chevron, on the other hand, was not prepared to agree to assurances or
performance mechanisms. ™ BxxonMobil essentially testified that such assurances were
not necessary because the State “has sufficient, robust regulations to pwsue unit:

termination and Ieasé termination if we do not comply with the commitments we outline

in this plan of development."?* ExxonMobil stated that it would be “willing to talk with

the State further about what other assurances they believe may be hecessary or

7y, 1008]
P [Tr. a1 1043]
B9 [Tr. af 10434}
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In conjuuction with their post-hearing filings, Appellants (with the exception of
Cono,c’o'?]")‘ were ablé to agree that termination for failure to meet certain milestones
(albeit with caveats and conditions) would be agreeable to them, but only in the form of a.
Jjudgment and only on their terms. Haowever, as discussed below, the [Proposed] Agreed
Final Judgment and Order does not adequately address my concerns. [t also troubled me
that, despite the obvious importance of the issue of trust and an acceptable working
’ relationship among themselves; Appellants’ testimony about penalties was not consistent
during the hearing. -And. while the submission of a [Proposed] Agreed Final Judgment
and Order after the hearing was a step in the right difection, Conéco refused to join the
other Appéllants in it submission.

Normally, 1 would not be concerned that Appellants had different perspectives
with respect to a particular topic; indeed, such disagreement can often be a $ign that they
are comfortable taking positions that differ fiom one another, and that they are fully
evaluating the issue at hand, But in this' remedy proceeding, I emphasized that
enforeement mechanisms were:a critical Issue bearing on whether I could trust Appellasits
to follow through on the commitments tutliried in the proposed POD. When Appellants
failed to dgree on whether assurances were appropriate; that strongly signaled to me that
Appellants’ commitment varied in:strength and conviction.

Finally, throughout the hearing, witnessés testified that development at Point

Thomson would occur more: guickly if DNR approved the 23rd POD instead of

7f” Conaen. declined :[Q join. in the propoaat becaise. if did not believe.the proposal was “relevant to any remedy
that DNR, may Jewfilly impose.” (B 31177] listead, i¢ offered to “enter into a settlemen agreement of the typs
proposed by the other WIOs cutsids of the remand proceeding process.” [/d.]
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terminating the umit because it would take years for new lessees to essentially “get up. to
speed” on Point Thomson and be in a position to develop it. This argument assunes, of
course, that Appellants would meet all of their commitments and follow through on the
POD. As discussed in this section, I have serious doubts that they would do so.
Critically, if Appellants did not complete the POD in a timely manner, the State is in a
worse position than éver, having wasted any number of years on a gamble that Appellants
would finally put Point Thomson into production. Given the history of this unit and the
credibility of the withesses presented at the hearing, T will not take such a gamble with
the public’s Point Thotmson résources.
HI. LEGAL ISSUES
A. Section 21
Judge Gleason directed me to consider the import of Section 217 of the PTUA in

connection with this remhand proceeding. Appellauts. contend thiat DNR: carinot reject the

% Section 21 provides: “RATE OF PROSPECTING, DEVELOPMENT AND PRODUCTION. The Director
is Hiersby vested with authorily to-altér or iodify from time to ‘time in bis. discyetion the quantity and rate.of
production ondsr this. agreemont wheti such Guantity dnd rite fs not. fixed. pmuant to state faw or does not:
‘conformi 'to. gy statéwide volusitary consérvalioil of allocatlon program: which is established, recognized and
penérdlly adhéred t6 by the majority 6f operitors in mich gtite, sich anthority being hérehy limited to alternation:
of odificition in thé publici intérest, the purposa théreof 4nd the public interést to. be served theroby to be stated
is thie order of alteshgion orm,adl.ﬁcatxon. Withorit fegard to. the foregoing, . the Diréctor is also - héreby vegfed with.
authasity 1o aller or niodify from tinie o Hme at his discretidn thé: rate of prospecting and development and the:
quantity apd rate of produetion nder dm agreement when such plteration: of ‘modification is in, the ‘nterast of
attaoiﬁnjmg the canservation oi:Jact:m stited i this agreemetit and is oot i vwraﬁdn of any upphcnbh state Jaw.[R,
95

Powera in this section vested in the Director shall only b exercised afier notice to-Unit. Opemtor arid bpportinity
for hcadng to be hald. no less thas thirty (30) days from rotice;, and shall aot be exervised in'a manper that would
(i) require any increase in. the rate of prospecting, development or production fn excess of thiat required imider
good-and diligent oi} and gas engineering and production practices; or (ii) olter or modtfy the rates of production
fron the tates proyided in the appraved:plan of development and opmtinns then In effect or, in any case; turtail
rates of production to an ‘unreasonable. extent, considenng vait productive mpacxty, transportation facilities
avadnble, and. conservation objectives; or- (ifi) preveni thia agrcement from serving ils purpose of adequately
protecting all parties in interest hereunder, subject  applicable conservation laws and regulations. [R..9448}
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23rd POD unléss it holds a Section 21 hearing and proves that a reasonably prudent
operator would accelerate the rates of prospecting, development, or production.
Appellants also argue that if DNR finds a POD unacceptable, it cannot terminate the
wumit. ™ [nstead; Appellants argue that DNR must negotiate an acceptable POD with them
or, if DNR seeks to alter the rate of prospecting and development, then DNR must
comply with Section 21.”*

Section 21 does not apply to my evaluation of Appellants* proposed remedy.
Section. 21 onky appliés where there is ongoing prospecting, development, or production
‘operations, In this case, there are no ongoing operations. Section I above details the
history of this unit, The mast recent driiling activity by the unit operator was in 1982,
twenty-8ix: yeafs':aga.”" The last seismic data was gathered. almost a decade ago, in
1999.2% Thus, Section 21 is not implicated becaise there is currently o prospecting,
development or production; This construction is most: consistent with the PTUA as a
whiole and also appears to be consistent with Conoca’s argument before Judge Gleason
that Section 21:does aot apply where thers dre.nio ongoing unit operations.”’

Morepver; Section 21 does not supeisede thé applicablé statutes and regulations
which. authorize unitization only when it is in. the public interest: It also daes not trump
Séction 10 and the.regulations, which give DNR the discretion o determine the adequacy

of a proposed POD. Thus, Appellants’ argument that if DNR rejects the 23rd POD,

B3R 30534-6]

MR 30524]

B3 [R. 37, H272-3)

4R 179} e e

*7 Seg Conota’s Opening Briefat 47-50,
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Section 21 shifts the responsibility to DNR to design an acceptable POD is inappropriate

as a matter of public policy and inconsistent with DNR’s authority.

The application of Section 21 to. this proceeding would violate good public policy.

The burden. siiould not be shifted to DNR to define how the reservoir should be
developed. State law and the PTUA assign the responsibility to the unit operator and give
DNR an oversight role to protect the State’s interests.™®

?Appél]anfs’ attempt to. have this bearing conducted under Section 21 seems to be

-an effort to shift the consequences of their failure to DNR, By shifting the burden of

proof to DNR under Sectfon 21, Appellants seek to relieve themselves of the obligation
«created in Section 10 of the PTUA to submtit an acceptable POD. They also wish to shift
the focus to Section 21 ta avoid the fact that this is-a remedy proceeding,

B. Due Process

The Gleason Decision deternmined that due process dictated that Appellants wers

entitfed to 1 clear written notice that DNR 'wag considering the remedy of termination.
when it rejected the 22nd POD, and that Appellants should have had the opportunity to be:

héatd with réspect to thé appropriate femedy whei the modified 22nd POD was rejected.

[T o |

Iudge Gleason remanded the matter-to DNR for such netice-and hearing on the issue of
remedy, DNR provided that notice in my January 3, 2008 letter fo Appellants, 2
Appellants were provided the opportunity to be Liéard on the remedy issue at the hearing

which commenced on March 3, 2008,

18 AS 44.37.020, 38.05.020 and . 180.
P [R. 30505-6]
PTU REC_31456.
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Appellants objected to the: process afforded. theny at the remedy hearing. In their
letter dated January 18, 2008, Appellants asserted that DNR should appoint an
independent hearing officer for the remedy hearing, DNR staff should be requil;ed ta
submit briefing and evidence at the hearing, and DNR staff should be subject to cross-
examtnation at the remedy hearing.>*® I responded to each of these objections ih my
letters to Appellants dated Japuary 28, 2008”*' and February 14, 2008**? and explained
that Appellants provided no basis for DNR to depart from its sfandard adrrﬁﬁi‘:su'_ﬂtivie
pracess, a process that has repeatedly been upheld by the Alaska Supremie Court
Appellants® objestions to my acting as decision-maker are not well taken given that it-is
my duty to manage the State’s resources in the public interest. Appéllants have made no
credible showing of bias, Rather, Appellants object to my acting as decision-maker
because DNR is 4 party to the PTUA. But Appellants igriore that thé Alaska courts have
repeatedly: upheld DNR’s authority tg issue administrative decisions regarding State vil
and gas Jesses.”™ The Alaska Suprsrme Court has specifically refected the distinction that
Appellants urge here, that DNR's duty to administer’ State oil and gds resourees is.

separate from DNR s statiis as-4 party to the State’s oil and gasleases.*™

“ (R 30507-12]

"' (R, 30513-15]

¥R, 30521-22]

0 Set, ¢.4., Stdtd Dgpt. of Nattoral Resaw—ca . dictic Slope Regional Coip,, 834 P24 134, 143(Alaska 1991).

 The Commissigiier’s Decision offirmirg the rejection of the revised 22nd POD was issued adminispratively-
and Iudg&Gleason did fiot nife thit tiers wis. s dije | process: violation m conakction with the rejecticn. of the revised
220d POD:

5 See State Dept-of Ntiral Resousces'v. Arctic: Stopi Regional Corp., 834 P.2d 134, 143 (Alasks 1991); sée
alser Lhziva:'f:y of Alaska v: Narlmrgl Atreraft [eming‘. Led.; 536 P.2d 121, 128-129 (Alasks 1975)-(rejecting any

distinction betweent an agency’s “proprietary” and “govemitsental™ activities); ConocoPhillips v, Staté Dept. of
Natural Resources, 109 P3d 914 (Alaska 2005) (DNR permittsd to adjuiicate royalty dispute)..
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Appellants were given specific motice that the remedy of termination was being
cousidered for the failure to submit an acceptable- 22nd POD. Appellants were afforded a
full and fair opportunity to be heard on what remedy was appropriate in this matter.
Additionally, Appellants were given.specific notice before, during, and at the end of the
hearing regarding the issues DNR deemed important in addressing the appropriate
remedy here. They submiited testimony; exhibits and briefs for my consideration. Dug
process requires nothing more.
€. Material Breach
Appellants argued in the remedy proceeding that the failure to submit an
acceptable 22nd POD  and. the failure fo submit an acceptahble revised 22nd POIX cannot
be considered a breach of the PTUA. Appellants further argued that DNR never asserfed
before Judge Gleason that. Appellants had bredched thie PTUA. However, DNR riadé
precisely this. argument to: Judge Gleason™, asserfing that the failure: 10 submit an
acceptable POD:was a material breach of the PTUA because submission of an acceptable
POD was a material condition of performance under the PTUA and applicabls
regilations.”? There clearly was a materfal freach of the PTUA {hi this case whcn
Appellants failed to submit am acceptable POD for the. PTU. The question before me in

this remedy proceeding was whether their proposed remedy; the 23rd POD, wag ‘an

16 + Seg Briek of Appellee in 3AN-06-13751.CL (consoliddted) filed Jitly 23, 2007 at 58,

27 Appellints go as far as'to argue that Judge Gleason found that failure to submit an acceptable POD' was ot 4
“defilt” hets and thiiy Appellants afe niaf id breach: of contract. [R 31161] Appellant¥ rmisredd Jidge Gleason's
decision. ‘Judge Gleason fotind that Appellants* conduict here-did ot qualify as onie of the typés of defiult listed in
11 AAC 83.374(a). But subiséction .374(a) does'siot list all of the incidences of default under thé unit dgrecteat. In

. Dth:rwrds, 314(&) only liste a Limited whiverse.of citbiristances tonstifating “defanlt” that, in titrn, inipose certabn

procedutal obligations on DNR.
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appropriate alternative to unit termination.

Ii addition. to Appellants’ failufe to submit an aceeptablé POD, Director Myers’
October 27, 2005 decision found that the history of non-development and delay served as
a basis for terminating the unit.”*® Commissioner Menga’s 2006 termination decision
agreed with Director Myers and found that the failure to diligently explote, develop, and
produce justified termination.”** Commissioner Menge also found that an unreasonable
amount of time had passed without production and this fact was also a bagis for
tetmination of the PTU.*" Acting Commissiotier Rutherford agreed and stated these
breach of the PTUA and support termination:

D. [Proposed] Agreed Final Judgment and Order
Appellants’ [Proposed] Agreed. Final Judgment and Order is unacceptable for:
severdl reasons. It requirés me to cede statiterily assigned duties te: the: court and does
not provide adéquate assurance of pérforiance.
The appropriate resolution: of this administrative proceeding is for mie to fssue a

decisionr on remedy for failure to submit an deceptable: POD. Appellarts’ proposed

(R 646, 6491

MY[R. 5686} Comimissicier Mesige foimid: “The critical faél€ vnderlying:thiis décision are that the unit s made
up of lesass: bc}'ﬁﬂdmmrpnmarylermmﬂmmnbymnaﬂacadndbamd 'thejf primafy firm. The unit has been in
existeince for néarly 3Q years. Massive PTU reserves were found in'the earty 19808, The unit has never been put
info prodnm'on. APTU pmdnuuan well hdy never: been dn.lled . Thé unjlizaticin sclieme. is infended fo cause
stals leses to be deVelpped effsiently. Itis not intérded 4. a!lbw dppietiants 16 simply hold oil and pas leases
mdeﬁn!my( ]* [R. 5686}

MR 5686)

1 [R. 9290} Acting Commtigsianer Rutherfard found: . . DNR 1 éntitled fo terminats & unijt which fias beén.
known to- contaln massive: hydrooarbon reserve for more lhm 3G years; but which Bas pever been ‘pie fiito
production . . ., Unite are not formed for the puspose of stioply blding properties undll sich tizde a3 Appellants.
think production will be profitable cnougbto comeence; On 'thesn fhcts, when' Appellants say they cannot puf the-
unit info production, DNR caw tetminate the unit ag a matter of law* [B- 9296]
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judgment asks that I cede to the court the résponsibility to decide whether Appellants

have compli‘e'd with the terms of the 23rd POD. The remedy also “withdraws” the prior

administrative decisions in this matter. History cannot be erased. Those administrative:

decisions are valid determinations and comprise part of the history of the unit. The only

reason for Appellants to ask that these decisions be withdrawn is a desire to escape the

consequences of their past actions and failures to act. Withdrawing these decisions could

harm the S_tate'_in fiture disputes with Appellants by creating significant holes in the-

record,

It is inappropriate for the court to determixe, in the first instanice, whethér POD

milestones have been aéhieved and, second, whether such failure is excused by Section
25 of the PTUA. Ii is DNR’s responsibility to manage. State resources, DNR has
expertise anid experience in managing oil and gas resources and céding jurisdiction to the
court on. this issue would be inappropriate. Any decision regarding the failure to meet a.
mjlestone will involve isgnés withini DNR’s uriique expertise. DNR must therefore retain.
the authority to make the initial decision on theésé issues pursuant to standard.

adiniristrative procedures,

Again, the unit history and Appellants’ credibilify eliminate the: value of their

™

proposal. Appellanfs’ past commitments to stipulated penalties have not been honored.
DNR and Appellants eritered into an agreement wheréby DNR. approved ait expansion of

the PTU on the condition that Appellants perform certain ifems of work and put the unit
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into production.” The unambiguous terms of the 2001 Expansion Agreemenit provided
that the failure to begin development drilling by June 15, 2006 would result in the
automatic termination of all expansion leases beyond their primary termis. “Development
drilling in the PTT must begin by June 15, 2006, or all of the expansion acreage will
automatieally contract out of the PTU effective that date[.]">>> The Expansion Agreement
further provided that the Jessees “waive the extension provision of 11 AAC 83.140 and
acknowledge that the notice and hearing provisions of 11 AAC 83.374 shall not be
applicable to leases contracted aut of the PTU Area beyond their primary term, since the
[WIOs] ‘will automatically- surrender the contracted leases, with surrender and lease
expiration éffective the day the leases contract out of the PTU and no defauft will
accur.”®™* Appellants agreed to these terms.*’

Despite. this. ¢lear drill of pay penalty, Appellants tried to modify the Expansion
Agreement in 2006 by proposing to drop all well requirements and t& reduce and maodify
the acreage that would bé relinquished ag a. f&s'ul,t‘ of the faflure to méet. the explicit
drilling requirements.**® The Commissioner denied: the: modification request.and found
Appellants i breach of the Expansion Agreement®’ This meant that the entire
éxpansion, acicage (29,000 acres) contracted out’ of the PTU and Appellasits owed $20

million to the State.*®

B2 . 1531-48]
3 (R, 12762)
B4R 12765]
B 12167)
TR, 665.81)
7[R, 5670-89]
B[R 5688-89]
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Remarkably, déspite Appellants’ explicit contractual obligation to drill of have. the

leases automatically contract from the unit, Appellants appealed the Commissioner's

decision denying their request to modify the Expansion Agresment. There was no legal

basis for such an appeal, as evidenced by the fact that Appellants eventually failed to

brief this point on appeal, resulting in Judge Gleason’s decision that claims concerning

the Expansion Agreement were expressly abandoned and thus dismissed.

More importantly, Appellants also failed to abide by thie terms of the Expansion

Agreement by appealing Director Kevin Banks' decisions terminating the expansion

leases despite their promise not to appeal the termination. Moreover, ExxonMobil filed

an original action for injunctive relief to prevent, in part, DNR ffom terminating the

expansion léases and also filed an application with the AOGCC to edmpulsorily upitize.

the expansion leases or acreage from the unit.

What I.conclude from this- history eliminates: the value of Appellarits’ offer. Even.
when the patties have negotiated. inequivocil penalties. for failure to meet milestones,
Appellants have ultimately refused to accept or abide hy them without resorting to
litigation, For this reason, DNR is exceedingly wary of relying on penalties or other:
types: of dssurances as. 4 medns of ensuring that Appellants will perform or adequatély

compensate the State for failure to do so.

—at
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IV. DECISION

Appellants proposed a new POD; the 23rd, as an altemative remedy to unit
termination. They all supported the 23rd POD with testimony, affidavits, and
exhibits. For the reasons explained in detail in this Decision, I do not:approve the 23rd.
POD as an alternafive remedy for unit termination upon rejection of the praposed
22nd POD. 1 find that important portions of the: testimony and evidence offéred in
support of the 23id POD was either unpersuasive or incredible and that approval of
the 23rd POD would not protect the State-or publicinterests.

‘The histary.of the unit and the evidence offered by Appellants have conviriced.
me that approving the 23rd POD will not result in timely development of these
valuable:State lands. As I stated early in this decision, credibility is most persnasively
established by actionis, not words: This unit’s history presents a pattern of
commitments: that were not honored, 1 identified this pattern a8 an issue when the
hearing began. Rather than persuading me that the pattern had changed, the evidence
offered in suppoit of the 23td POD suggested that the pattern Wwould continue if I
approved the 23rd POD. The WIOs stated that they were satisfied with the pace of

unit development fo date. They characterized their past payments-of non-performance
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penalties as exercising options, rather than paying penalties. The 23rd POD did not
include benchmarks or non-performance penalties to assure DNR that Appellants

would complete it as promised, or to compensate the State for the potential loss of

value if they failed to perform. On this record, Appellants’ “firm commitment’ is not

enough.

The 23td POD  fails to meet several of tlie criteria of 11 AAC 83.303. Ii does

not adegnately develop all of the known hydrocarbon resources in the unit area. The

delayed production schedule described could have a significant ecoriomic cost te the

state: Tts promise to commit gas from this unit during the first open season of a gas

pipeline is of no value to the State because the attached condition. is undefined. The
amendments to the Unit Operating Agreement did not clearly enhance the other
WIOg’ ability to Supervise ExxonMobil’s actions as unit operator. Bécause each of
the roajor WIQs testified that they were satisfied with ExxonMobil’s perfbrmyanee as
unit operator to date when the record shows that this operator has delayed, rather than
facilitated, development, I do not believe that the amendmients will enstire timely
development. Further, the amendmeats made to the UOA may not be effective

because they appear to conflict with. provisions of the PTUA. The permitting risks

assaciated with this project ate considerable, mostly because so. little work has been
! done: to date. The proposed prospective term of the POD, six more years, does not

proteet the state’s interests because it does not permit the state to

73 PTUREC 31 464

EXc. 000733



adequately monitor this unit’s progress. Approving a retroactive term of the POD would
not serve the State’s interests because approving Appellants’ non-performance in the past
may reduce DNR s ability to ensure future performance.

Most importantly, the public’s interest would not be protected if I approve the
23rd POD because I do not believe, based on this record, that Appellants will perform as
promised this time, Nothing I heard during the hearing or read in the subsequent filings
conviiiced e that thé long-established pattem of not hionoring commitments would
change. Allowing thése Appellants another opportunity to delay development of this
valuable state resource is too risky.

The [Proposed] Agreed Final Judgment and Order is mot acceptable because it
would require DNR fo cede some of its anthority to manage development of State lands
to the court;, and dogs not include any provisions to compensate the State for its losses if
Appellants fail to peeform.

This 23ed POD proposed by Appellants as the rethedy for rejection of the 22nd.
POL) does not meek the standards in 11 -AAC 83,303 and dees not serve the publie
interest. If ix:not-adaguate to insure timely development as: required by Section. 10 of the-

PTUA. ThePoint THornson Unit is terminated.

Comm:ssionbr Tom Irwm, April 22, 2008

A person affected by this decision may request reconsideratiot, in accordance with
11 AAC 02, Any reconsxdemtmn request must be recgived. within 20 edlendar days after
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the date of "issuance” of this decision, as defined in 11 AAC 02.040(c) and (d) and may
be mailed or delivered to Tom Irwin, Commissioner, Department of Natural Reésources,
550 W. 7th Avenue, Suite 1400, Anchorage, Alaska 99501; faxed to 1-907-269-8918, or
sent by electronic mail to dnr.appeals@alaska.gov. Failure of the commissioner to act on
a request for reconsideration within 30 days after issuance of this decision is a denial of
reconsideration and i a final administrative order and Decision for purposes of an appeal
to Superior Court, The decision may then be appealed to Superior Conrt within a further
30 days in accordance with the rules of the court, and to thé extent permitted by
applicable law. An eligible person must first request reconsideration of this decision in
accordance with 11 AAC 02 before appealing this decision to Superior Court.

[a—
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CERTIFICATE OF SERVICE

I hereby certify that on the aa-day of April, 2008, 1 caused a true and correct copy of the

foregoing document tobe served on:

Attarneys for ExxoiMobil Corporation
#Douglas J, Serdahely, Esg.

Kevin D. Callahan, Es.

Patton Boggs LLP

601 West Fifth Avenue, Suite 700

Anchorage; Alaska 99501 \

John F. Daum, ESq
\ﬁ) M. Randall Oppenheimer; Esq. ‘
400 South Hope Street !
Los Angeles, California. 90071
_ William B, Rozell, Esq,
' P.Q, Box 20730
Tunedu, Alasks 99802

Attorneys fof RP-Exploratian {Alaska) Inc.
HSusap €, Orlansky, Bsg, [IA

Feldman Otlansky & Suders

500 L Street, Suite 404

Anchorags, Alaska 99501

Bradford O, Keifhley, Esq.

\@6 JonesDay
N 2727, Harvvood
Diallas, Texas 75301

Jearge R, Lyle.an ;
510 L. Smg Suife 7004 JE 4
Antligrags, Alaska 99501 "/

A(muys@r Chevron KA. Tiic:
p Ieﬂbw Bullew, Esq, '

g & g L1

170&?&;% Amne, Sokte 3300
Dallas, Teyas 75201-4653

%Stephen M. Ellis, Exgx
Delattey Wiles, Ine.
1007 Wm Thit‘d ‘v&amr, ;

v L

% Spencer C. Sneed, Esq.

AWilliam M. Walker, Esq:\

XMark E, Ashbum, Esg.

Attorneys for ConacoPhillips Alaska, Inc.
Allen F. Clendaniel,; Esq:

Dorsey & Whitney LLP (> M

1031 West Fourth Avenue, Suite 600
Anchorage, Alaska 99501-5907

Attorneys for Alaska Gas Pipeline
Authority R

A

Craig W, Richards, Esq.
Walker & Levesque
731 N Street
Anchorage, Alaska 99501

Attorneys for Leede Operating Comnpany,
LLC
Randal M, Kirk, Esq.

(@" Messner & Reeves.

1430 Wynkoop Street, Suite 400

Denver, Colorada 80202 M ’

Wa Hand-Delivery '.
& Richard Todd; Esq. C‘ﬁw

Jomathap. Katchien, Esq,

State of Alaska, Department of La.w
1031 West Fourth AvenueSnite 200.

Anchotage, Aliskd, 99501-1994.
Matt Finidly,

Asﬁbmn&MaaonPG .

1227 West rﬂintnAvmﬂtﬁmzdﬁ
Ancherage, Alagka S50

Diini R. Crosby, Bsq.

Courtesy Copies to

; Tom Lakosh
4 PO Box 100848

Anchorage, AK 99510

. Findlay Abbott
Yukon Island, Kachemak Bay

PO Box 3000

Homer, AK 99603
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