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, the defendant in this case, has been charged with the crime of stalking in the first degree.
To prove that the defendant committed this crime, the state must prove beyond a reasonable doubt each of the following elements:
(1)
the defendant knowingly engaged in repeated acts of nonconsensual contact involving the victim or a family member of the victim; 
(2)
the defendant, by engaging in those repeated acts of nonconsensual contact, recklessly placed the victim in fear of [death or physical injury] [the death or physical injury of the victim’s family member]; and
[(3)
the defendant was subject to conditions of [probation] [release before trial] [release after conviction] [parole] and the repeated acts of nonconsensual contact violated one of those conditions.]

[(3)
the defendant’s acts of nonconsensual contact violated an order issued or filed under [AS 18.65.850 – AS 11.65.870] [AS 18.66.100 – AS 18.66.180] [former AS 25.35.010(b) or 25.35.020].] 
[(3)
the victim was under 16 years of age.]

[(3)
the defendant possessed a deadly weapon at any time while engaged in those acts of nonconsensual contact.]
[(3)
the defendant has a previous conviction for [stalking in first degree] [stalking in the second degree] [violating a protective order].]

[(3)
the defendant has a previous conviction for [attempted] [solicitation to commit] [murder in any degree] [manslaughter] [criminally negligent homicide] [murder of an unborn child] [manslaughter of an unborn child] [criminally negligent homicide of an unborn child] [assault in any degree] [reckless endangerment] [kidnapping] [custodial interference in any degree] [human trafficking in any degree] [sexual assault in any degree] [sexual abuse of a minor in any degree] [incest] [online enticement of a minor] [unlawful exploitation of a minor] [indecent exposure in any degree] [terroristic threatening in any degree] [harassment in any degree] that involved the same victim as the present offense.]

USE NOTE

The following terms are defined in other instructions:

“deadly weapon” – 11.81.900(b)


“family member” – 11.41.270(b)

“knowingly” – 11.81.900(a)


“nonconsensual contact” – 11.41.270(b)

“physical injury” – 11.81.900(b)

“prior conviction” – 11.41.260(a)
“recklessly” – 11.81.900(a)


“victim” – 11.41.270(b)
The offense of first-degree stalking incorporates the elements of second- degree stalking defined in AS 11.41.270(a). Second-degree stalking is defined in terms of a defendant’s “course of conduct” that places the victim in fear of death or injury. AS 11.41.270(a). “Course of conduct,” in turn, is defined as “repeated acts of nonconsensual contact involving the victim or a family member.” AS 11.41.270(b)(1). Rather than refer to course of conduct in the elements of first-degree stalking and then separately define that term, this instruction incorporates the definition into the elements. This instruction does not contemplate that a separate instruction on the definition of course of conduct be given to the jury.
“Course of conduct” implies repeated acts “committed over time.” Kenison v. State, 107 P.3d 335, 341 (Alaska App. 2005). As used in this definition, “repeate” means more than once. See Petersen v. State, 930 P.2d 414, 424 (Alaska App. 1996) (citing Konrad v. State, 763 P.2d 136, 137 (Alaska App. 1988)).
For a first-degree stalking charge based on a defendant’s prior conviction, AS 11.41.260(a)(5) and (6) include not only convictions under the listed Alaska statutes but also convictions under “a law or ordinance of . . . another jurisdiction with elements similar to a crime under [the enumerated sections].” The similarity of offenses is a legal issue determined by the court. When the court determines that a defendant’s prior conviction was under a similar law or ordinance, the name of that offense should be substituted for the name of the offense under the applicable Alaska statute.
Ostlund v. State, 51 P.3d 938 (Alaska App. 2002), which dealt with DUI, likely requires that a prosecution based on a prior conviction must be bifurcated so the jury can separately address the prior-conviction element, unless the trial judge determines the conviction is relevant for a purpose other than to establish that the offense was first-degree stalking and evidence of the conviction is admissible under Evidence Rule 403. If the trial is bifurcated, the instruction on prior convictions should be given in the bifurcated second stage of the trial.
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