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No pattern instruction.

USE NOTE

AS 28.35.033(a) sets out three presumptions that arise from blood or breath alcohol test results in a civil or criminal case involving a person who allegedly drove or operated a motor vehicle while under the influence.  

The statute does not indicate that its application in DUI cases is limited to the "under the influence" theory.  But it appears that the statute predates the enactment of DWI under the .10 theory, when the "under the influence" theory was the only theory of DWI.  At that time, the State could obtain a breath test result from a Borkenstein breathalyzer, which predated the Intoximeter 3000 and Datamaster CDM.  See Keel v. State, 609 P.2d 555 (Alaska 1980).  

The committee believes that an instruction on the statutory presumptions is likely to confuse a jury in a DUI case unless the State is proceeding only on the "under the influence" theory, but has introduced evidence of blood or breath test results.  In such a case, the committee recommends the following instruction:

	You may consider [breath] [blood] test results in deciding whether the defendant was under the influence of intoxicating liquor.  The results of a [breath] [blood] test give rise to the following inferences:

(1)	If there was [0.04 grams of alcohol or less per 210 liters of the defendant's breath] [40 milligrams or less of alcohol per 100 milliliters of the defendant's blood], you may, but are not required to, infer that the defendant was not under the influence of intoxicating liquor.

(2)	If there was [more than 0.04 grams of alcohol per 210 liters of the defendant's breath but less than .08 grams per 210 liters of the defendant's breath] [more than 40 but less than 80 milligrams of alcohol per 100 milliliters of the defendant's blood], that fact may be considered with other evidence in determining whether the defendant was under the influence of intoxicating liquor.

(3)	If there was [.08 grams or more per 210 liters of the defendant's breath] [80 milligrams or more of alcohol per 100 milliliters of the defendant's blood], you may, but are not required to, infer that the defendant was under the influence of intoxicating liquor.

	These inferences are not intended to limit your consideration of any other evidence bearing on the question of whether the defendant was or was not under the influence of intoxicating liquor.


