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AUTHORITIES PRINCIPALLY RELIED UPON

There are no statutes or rules primarily relied upon.  The Argument cites cases which are not supposed to be included in this section.  
JURISDICTIONAL STATEMENT                                                                                                                                                                                                                                                                                                                                                                                                                                                                                   
Appellant Goldilocks appeals from the March 5, 2006 final judgment issued by Palmer Superior Court Judge I. M. Fhair.  [Exc. 04-07]  This Court has appellate jurisdiction under AS 22.05.010 and Alaska Appellate Rule 202(a). 

STATEMENT OF ISSUES PRESENTED FOR REVIEW

1. Did Goldilocks have implied consent to enter the Brown Bears’ cabin and therefore, she did not trespass? 

2. Whether substantial evidence supports the Brown Bears’ claim that Goldilocks intentionally inflicted emotional distress on Baby Bear?

3. Whether the damage award against Goldilocks is excessive?
STATEMENT OF THE CASE
I. Facts

The Three Brown Bears (Papa Bear, Mama Bear and Baby Bear) live in a 3000 square foot log cabin on their Talkeetna homestead.  [Exc. 08]  On July 14, 2002, at 9 a.m. the Three Brown Bears left their homestead to fish for red salmon.  [Exc. 27]  Ida Eagle, the neighbor who lives in a cabin next to the homestead, saw a young woman with blond hair walk down the Brown Bears’ driveway at approximately 11 a.m.  [Tr. 241]  At approximately 12:30 p.m., Ms. Eagle saw the Brown Bears walking by her cabin toward their driveway with a heavy cooler.  [Tr. 242]  The Three Brown Bears entered their cabin and saw a bowl of half-eaten blueberries on the kitchen table.  [Tr. 36]  Baby Bear found Goldilocks sleeping on the couch in the den and screamed and climbed quickly up the wood stove pipe.  [Tr. 42]  Goldilocks woke up and ran from the Bears’ cabin.  [Tr. 112]  The Brown Bears called the police who responded to the homestead and Officer Helpall wrote a report about the incident.  [Exc. 26]

Since that day, an Alaska Department of Fish and Game (ADFG) bear behavior biologist has treated Baby Bear at an ADFG facility for post-traumatic stress disorder.  [Tr. 56]    
II.  Procedural History


On July 28, 2002, Papa and Mama Brown Bear filed a complaint in the Palmer Superior Court.  [Exc. 1]  The complaint states that Goldilocks trespassed on their property by entering their cabin when they were not home, eating blueberries and sleeping in their den.  [Exc. 2]  They also claimed that Baby Bear suffered physical and mental damages in the amount of $40,000 because he is receiving inpatient treatment and unable to help the family fish, hunt and gather berries.  [Exc. 2]  

On March 3, 2003, Judge I. M. Fhair presided over a two-day civil trial.  [Tr. 1]  Papa Bear testified about the events that happened on July 14, 2002, starting with leaving the homestead, going fishing and returning home for lunch.  [Tr. 14-29]  

Goldilocks testified she was in Talkeetna after climbing Denali and was very tired so she was looking for a rustic bed and breakfast.  [Tr. 89]  She thought the Bears’ log cabin was a commercial boarding establishment because it is very large, there was no fence or sign saying this was private property, and there was a mat at the front door that said “WELCOME.”  [Tr. 92]  She also stated that she thought they provided food to guests because there was a huge garden with enormous vegetables and large amounts of jarred berries, salmon and moose were stacked up on all of the shelves in the kitchen.  [Tr. 93]  Goldilocks testified that she looked for someone to ask about spending the night and sat down on the couch in the den for a moment, but fell asleep.  [Tr. 95]    

Mama Bear testified about Baby Bear’s mental problems that have occurred since he found Goldilocks sleeping in the den.  [Tr. 42]  Expert bear behavior biologist, Dr. Bunny Hugger, testified about the traumatic effects when a bear cub comes into contact with a human.  [Tr. 51]  He stated that Baby Bear had physical symptoms of blackouts stemming from his encounter with Goldilocks which prevented him from participating in the traditional hunting and gathering activities with his family.  [Tr. 53]  Dr. Hugger stated that Baby Bear requires inpatient treatment and that he hopes Baby Bear will be reintroduced to the Talkeetna homestead within six months.  [Tr. 54-55]     

After trial, on March 5, 2003, Judge Fhair entered final judgment for the Brown Bears.  He found that Goldilocks had committed trespass and had intentionally inflicted emotional distress on Baby Bear, awarding the Brown Bears $40,000 for Baby Bear’s injuries.  [Exc. 04-07]  

On March 30, 2003, Goldilocks filed this appeal to the Alaska Supreme Court.    

STANDARD OF REVIEW

The Court should review the Superior Court’s factual finding that Goldilocks trespassed using a clearly erroneous standard.  Fernandes v. Portwine, 56 P.3d 1, 4 (Alaska 2002)(citing Jenkins v. Handel, 10 P.3d 586, 589 (Alaska 2000)).

The Court should review the question of whether the Brown Bears presented sufficient evidence to support a case for intentional infliction of emotional distress using an abuse of discretion standard.  Mitchell v. Heinrichs, 27 P.3d 309, 311 (Alaska 2001).    

The Court should review the question of whether the damage award was excessive using the clearly erroneous standard.  Mapco Express Inc. v. Faulk, 24 P.3d 531, 536 (Alaska 2001)(citing Pluid v. B.K., 948 P.2d 981, 983 (Alaska 1997)).
ARGUMENT 

I. The Superior Court erred in finding that Goldilocks trespassed on the Brown Bears’ property. 
The Superior Court erred in finding that Goldilocks trespassed on the Brown Bears’ property. Goldilocks was not trespassing because she had implied consent to enter the Brown Bears’ cabin.  
“Trespass is an unauthorized intrusion or invasion of another’s land. . . .  Trespass liability may result from an actor’s intentional, negligent, or ultrahazardous conduct.”  Parks Hiway Ent., LLC v. CEM Leasing, Inc., 995 P.2d 657, 664 (Alaska 2000) (citation omitted).  Once a trespass is established, the burden of proof is on the trespasser to show that it was not willful.  Alaska Placer Co. v. Lee, 553 P.2d 54, 58 (Alaska 1976).    

Goldlilocks thought the Brown Bears’ cabin was a public commercial boarding house.  Although her actual intent is not a legal defense, her actual intent reinforces her argument that she had consent to enter the cabin.  The “WELCOME” mat was out in front of the door, the door was open, the food was on the table and there were many beds and chairs in the cabin.  These facts point to the conclusion that the Brown Bears were prepared for and awaiting the arrival of numerous persons.  In addition they support Goldilocks’ belief that this was boarding house and there was no reason for her not to enter.  At a minimum, the Brown Bears had left the cabin in a state that made it appear ready and open for an “open house.”  No evidence points to any indications the cabin was closed, off-limits to outsiders, or limited in the types of persons who would be admitted.  There is no evidence to support a finding that Goldilocks’ entry was wrongful.  The Supreme Court should reverse this finding.  

II. The Superior Court erred in finding that Goldilocks had intentionally inflicted emotional distress on Baby Bear.
Goldilocks did not intentionally inflict emotional distress on Baby Bear. 

In Richardson v. Fairbanks North Star Borough, 705 P.2d 454, 456 (Alaska 1985), the Supreme Court recognized a cause of action of intentional or reckless killing of a pet animal.  For a claim of intentional infliction of emotional distress, “the trial court must ‘make a threshold determination whether the severity of the emotional distress and the conduct of the offending party warrant a claim of intentional infliction of emotional distress.’  The challenged conduct must have been ‘so outrageous in character, and so extreme in degree, as to go beyond all possible bounds of decency, and to be regarded as atrocious, and utterly intolerable in a civilized community.’”  Id.
First, as discussed above, Goldilocks was not trespassing on the Brown Bears’ property.  Thus, she should not be held liable for trespass.  Second, even if Goldilocks is found to have trespassed, Baby Bear’s injury did not rise to the level of severity of being killed.  Thus, the cause of action for an intentional infliction of emotional distress case regarding harm to an animal does not exist.  Moreover, Goldilocks’ conduct cannot be considered “so outrageous in character, and so extreme in degree, as to go beyond all possible bounds of decency, and to be regarded as atrocious, and utterly intolerable in a civilized community.”  All she did was enter through an open door that appeared to welcome her presence and sit down on a couch awaiting the proprietor’s assistance. (Contrast with Mitchell v. Heinrichs, 27 P.3d 309, 312 (Alaska 2001) (affirming that landowner’s conduct in fatally shooting dog on her property did not support a case of intentional infliction of emotional distress)).     

III. The Superior Court’s damage award against Goldilocks was improper. 
The $40,000 damage award to the Three Brown Bears was excessive.  As discussed above under Sections I and II, Goldilocks did not trespass and did not intentionally inflict emotional distress on Baby Bear.  Therefore, the damage award was improper.  However, if Goldilocks is liable for trespass, the damage award is excessive.  


Plaintiff may recover nominal damages when the trespass is intentional even in the absence of actual damages.  Brown Jug, Inc. v. Int'l Bhd. of Teamsters, 688 P.2d 932, 938 (Alaska 1984) (citing Restatement of Torts § 164 (1965)).  Thus, the Superior Court should have awarded no more than nominal damages to the Brown Bears.  An award of $40,000 is well beyond nominal.  As such, the Supreme Court should reverse the damage award amount.   

CONCLUSION
For the reasons stated above, this Court should reverse the Superior Court’s findings that Goldilocks trespassed on the Brown Bears’ property and intentionally inflicted emotional distress on Baby Bear.  This Court should reverse the damage award.   

Respectfully submitted at Anchorage, Alaska, on July 7, 2006.
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