8.09	HEALTH CARE PROVIDER MALPRACTICE – RECKLESSNESS DEFINED


The Plaintiff also claims the Defendant was reckless.  I will now define recklessness for you.  Recklessness by a health care provider means unreasonably disregarding an easily perceptible danger of death or substantial physical harm to a patient.  A health care provider [facility] is reckless when [he/she/it] knows or has reason to know of facts that create a high degree of risk of serious physical harm to the patient [but deliberately acts or fails to act, disregarding that risk or acting with indifference to it] [but does not realize or appreciate the high degree of risk involved, although a reasonable health care provider [facility] in [his/her/its] position would].  Recklessness requires an unreasonable disregard of a risk of harm substantially in excess of that necessary to make the conduct negligent.  

Recklessness is more than mere inadvertence, incompetence, unskillfulness, or a failure to take precautions to enable the actor to adequately cope with a possible or probable future emergency.

Use Note
This instruction should be given if the plaintiff has alleged reckless conduct under the exception to the non-economic limits in AS 09.55.549(f).  The alternative bracketed language should be used depending on the facts alleged.

Comment
AS 09.55.549(f) creates an exception to the non-economic damages limits in medical malpractice cases, explaining: “[t]he limitation on noneconomic damages in this section does not apply if the damages resulted from an act or omission that constitutes reckless or intentional misconduct.”  The jury should be instructed on the definition of reckless when a plaintiff alleges this conduct.  Alaska law has adopted the definition of “reckless” from Restatement (Second) of Torts § 500 (1965) in several cases, including, Storrs v. Lutheran Hospitals & Homes Society of America, Inc., 661 P.2d 632, 634 (Alaska 1983), Lamb v. Anderson, 147 P.3d 736 (Alaska 2006), and Jones v. Bowie Industries, Inc., 282 P.3d 316, 339-40 (Alaska 2012).  In Lamb and Jones, the court explained that recklessness is unreasonably disregarding a known risk of substantial physical harm to another.

Restatement (Second) of Torts § 500 (1965), Comment (a) explains there are two different types of conduct that constitute recklessness, noting, “[r]ecklessness may consist of either of two different types of conduct.  In one the actor knows, or has reason to know, as that term is defined in § 12, of facts which create a high degree of risk of physical harm to another, and deliberately proceeds to act, or to fail to act, in conscious disregard of, or indifference to, that risk.  In the other, the actor has such knowledge, or reason to know, of the facts, but does not realize or appreciate the high degree of risk involved, although a reasonable man in his position would do so.  An objective standard is applied to him, and he is held to the realization of the aggravated risk which a reasonable man in his place would have, although he does not himself have it.”  The jury should be instructed depending on the type of conduct alleged as reflected in the two different bracketed language alternatives. Comment (a) also describes the degree of unreasonableness required, explaining it “must not only be unreasonable, but it must involve a risk of harm to others substantially in excess of that necessary to make the conduct negligent.  It must involve an easily perceptible danger of death or substantial physical harm, and the probability that it will so result must be substantially greater than is required for ordinary negligence.”  

Comment (b) explains that the act or omission cannot be reckless unless the actor knows “facts which would lead any reasonable man to realize the extreme risk to which it subjects the safety of others.”  Comment (c) explains that “[i]n order that the actor’s conduct may be reckless, it is not necessary that he himself recognize it as being extremely dangerous.  His inability to realize the danger may be due to his own reckless temperament, or to the abnormally favorable results of previous conduct of the same sort.  It is enough that he knows or has reason to know of circumstances which would bring home to the realization of the ordinary, reasonable man the highly dangerous character of his conduct.”  As it applies here, instead of the “ordinary, reasonable man,” it is a health care provider with the degree of knowledge or skill possessed or the degree of care ordinarily exercised under the circumstances as defined in Instruction 8.02.

Restatement (Second) Torts § 12 (1965) explains “reason to know” “[m]eans that the actor has knowledge of facts from which a reasonable man of ordinary intelligence or one of the superior intelligence of the actor would either infer the existence of the fact in question or would regard its existence as so highly probable that his conduct would be predicated upon the assumption that the fact did exist.”

Comment (g) explains the difference between recklessness and negligence, noting that reckless is different from negligence which consists of “mere inadvertence, incompetence, unskillfulness, or a failure to take precautions to enable the actor to adequately cope with a possible or probable future emergency.”  While recklessness requires something more, including a choice of action with knowledge of the serious danger to others involved in it, or with knowledge of facts that would disclose that danger to a reasonable person in the same circumstance.  The comment explains: “[t]he difference between reckless misconduct and conduct involving only such a quantum of risk as is necessary to make it negligent is a difference in the degree of the risk, but this difference of degree is so marked as to amount substantially to a difference in kind.”
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